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CIVIL JURY TRIAL TECHNIQUES* 


PreswENT JAy W. Scovet: The balance of the program today as you will 
notice is “Civil Jury Trial Techniques Institute,” conducted by three gentlemen 
from Minnesota, one of them Albin S. Pearson, Minneapolis, Minnesota, Judge of 
the District Court of the Second Judicial District of Minnesota (his being a 
court of general jurisdiction, the state Judge may sit in any of the judicial districts 
of the state); Sidney P. Gislason, former district judge and presently a practicing 
attorney in New Ulm, Minnesota; and Mr. Gislason appears for the defendant in 
these proceedings (his practice consists in the main of defense work for many 
insurance companies and the area virtually covers the southern half of the State 
of Minnesota). Also on the program was to be William H. Deparcq of Minne- 
apolis, one of the outstanding plaintiff's trial lawyers in the United States and he 
has lectured all over the country and is a member of the Academy of Trial At- 
torneys. But Mr. Deparcq can’t be here. I read his qualifications because he has 
sent a junior partner here who probably did all the work whereby he earned all 
these distinguished positions. (Laughter.) Anyway, this junior partner has some 
qualifications of his own. Mr. Donald Barbeau’s practice is confined to plaintiffs’ 
personal injury cases, and he is now serving his 7th year on the Minnesota State 
Practice of Law or Ethics Committee. He is a member of the Minnesota State 
Bar Inter-Professional Committee and the International Academy of Trial At- 
torneys and Chairman of the Minnesota Minneapolis Citizens Committee on 
Ethics and Professor of Evidence for 9 years in the College of Law at Minneapolis. 
Mr. Barbeau has lectured in many states on matters of this type. 

I now present to you the panel that will handle the program this morning. (Ap- 
plause) 

Jupce Pearson: Mr. President, ladies and gentlemen, this institute originated 
with Judge Lovinger, who was my colleague on the Ramsey District Bench in St. 
Paul about 15 years age, and who continued on until he was stricken at a pres- 
entation before the Texas Bar Association, some five or six years ago. I have 
substituted for him since his collapse. A year and a half ago he died. 
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It was his experience, after observing the difficulties confronting most young 
lawyers, and perhaps a few of the older ones too, that a round table discussion of 
some type might be helpful to everybody, young lawyers, older lawyers and 
judges. 

Mr. Gislason is the ranking member now. He is a veteran. Mr. Barbeau is 
comparatively new. I have had some experience, but I am the least experienced 
of the three. I haven't tried a lawsuit for 29 years. It is unlawful for me to do 
so in Minnesota. I have only watched them being tried. 

This is subject to considerable change—largely impromptu. We don’t have 
any script. We have merely a basic skeleton here. When you get tired, we'll 
quit. 

Mr. Gislason, for our present purposes, will be the attorney for the defendant, 
Mr. Barbeau will be a plaintiff's lawyer. 

My role here is a very, very modest one, and as I see it, I should do very little 
except to keep order, if possible and practicable. If the occasion arises, I will 
try to say a few words on behalf of the judiciary. 

There are several things you must bear in mind. Those of you who are not 
lawyers, I want to say something because, while I don’t expect anything startling 
to happen here, in the large cities such as Chicago and Washington, something 
did happen. You have heard Mr. Malone’s fine description of the attitude of the 
lawyers to the courts, and the unexpected may happen, so I want to tell those of 
you who are not lawyers that this is not a court room, we are in a hotel room. 
We are not in a class room in law school. We are simply having an informal 
discussion among lawyers. We don’t intend to teach anybody anything. It may 
be said that this is primarily directed to the younger lawyers in an effort to tell 
them something that they can’t find in a law book. 

Now, there are certain things that the lawyers must bear in mind. We are 
dealing with general subjects. We are from Minnesota. You must bear in mind 
your own statutes, court rules and decision law. You are welcome to participate 
and ask questions, providing time permits. 

Now, as to these questions, they will be directed to Mr. Barbeau and to Mr. 
Gislason, but anyone directing a question to me personally, I want to say that I 
may invoke the ruling in Doe against Roe, 1 Kansas, page 1, where your Supreme 
Court enunciated the rule that it is better to remain silent and be thought a fool 
than to open one’s mouth and remove all doubt. (Laughter) 

We will start in before suit. The first question is, “What should be done, if 
anything, on the settlement of a claim before any suit is commenced?” Mr. 
Barbeau, you are the plaintiff. What’s your observation on that? 

Mr. BarsBeav: In the introduction, Judge Pearson said that I will be a plain- 
tiffs lawyer. I am a plaintiff's lawyer, solely and exclusively, as you will know 
before the day is over. 

Whenever I speak to a group of lawyers about jury trial technique, I am always 
reminded of the book salesman trying to sell a Minnesota farmer a book on how 
to farm better, and finally the farmer said to him, “I don’t want to buy your book 
on how to farm better, I already know how to farm better than I am ever going 
to.” (Laughter) 





Crvu. TRIAL TECHNIQUES 231 


On the subject of settlement, in our office, we operate on the theory, if the law- 
suit is worth taking, it’s worth suing. When we take a personal injury case into 
our office, we investigate it, we get it ready, and we sue it, and it stays sued until 
the defendant comes to see us; and I believe that’s the best theory to follow. 
There are minor claims you handle for friends involving a few hundred dollars, 
but I am talking about any serious personal injury claim, I believe the best psycho- 
logy on the part of the plaintiff is to get it ready, sue it, and show them you mean 
business and let them come to you. I think it’s just that simple. We follow that 
policy one hundred percent. 

Juvce Pearson: Do you want to comment on that, Sid, on a counter-claim, or 
something like that? 

Mr. Gistason: Well, I just love people who sue my clients. (Laughter) The 
fact of the matter is, that as far as starting overtures toward a settlement before 
a suit is started, I don’t have that opportunity, because I never see a file from the 
standpoint of the defendant in a personal injury case particularly until it is in suit. 

There has been a very disturbing, I should say distasteful, attitude developed 
by some insurers who come to our office and ask what we think the lawsuit is 
worth, or claim it is worth, before it is put in suit, and then go out and settle it 
for what we recommended it be settled for, and then pay us nothing for our 
services. 

But I suppose that 85 percent of all personal injury claims, at least in our area 
of the country, are settled before they get into suit. Most of them before they 
get in the hands of an attorney. So there must be some good reason for it. 

However, I don’t think I can comment any more on it than that, because we 
don’t have the opportunity to do so until the cases are in suit. 

Juvce Pearson: Well Mr. Barbeau, on what basis do you determine the 
amount for which you are going to settle? 

Mr. BarBeau: Before I answer that, I might say that Mr. Gislason is correct 
when he says he likes to have his clients sued. As a matter of fact, the more often 
the better he likes it. I don’t know how else he got that private plane he flew 
down here in. (Laughter) 

Mr. Gistason: I got that from my investments. (Laughter) 

Mr. Barseau: On the subject of determining the amount that you will settle 
the case for, I might take a little more time than I will on other things, because 
I think it’s very important. 

In this day and age throughout the country, we are hearing a lot of criticism 
about the congestion in the various calendars, which has resulted in an attack on 
the jury system, et cetera; and the large amount of the blame in this day and age 
is being thrown on the personal injury lawyer on both sides, criticism of the 
present handling of the carnage on the highway problem. 

And therefore I have urged before various Bar Associations that lawyers spend 
as much work and as much time trying to settle their cases as they do in trying 
them. . . they should put just as much effort into it. 

As a matter of fact, we operate on the theory in our office that if we don’t settle 
better than 80 percent of our cases, one of two things is wrong: Either we don’t 
know what kind of cases we're taking in, which is probably unlikely, or we are not 
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spending the time and effort trying to settle them that we should spend on them, 
And I think that is true even in an office where that type of business is only part 
of the business being handled. 

Now from the standpoint of evaluating a case for settlement, we take into con- 
sideration four or five major factors that are present in every case. Number ], 
of course, is the type of liability. That is a very important factor. If you want 
to put it on a percentage basis, it would be 50 percent in evaluating your case, 
In other words, is it the kind of a case where the defendant was drunk, or the 
defendant was using the type of speed and so forth that would lead to a jurys 
feeling rather bitter towards them. That’s going to, of course, affect damages, 

Or it’s the type of case where someone on a bicycle was using the highway so 
that the sympathy may be both ways. The plaintiff has to consider that. 

The more flagrant the liability, the more chance he has of getting a jury that, 
in effect, is going to punish the defendant. 

Now, the second important factor, of course, is the ability of the defendant to 
pay. You get bigger verdicts against Standard Oil than you do against John Jones, 
and there isn’t any use kidding ourselves about that. 

Thirdly, and more important in this day and age. When I started to practice 
I thought the chips were a little loaded throughout the country for the defendants 
and I think it’s gone around a little bit so that they are kind of soft-hearted these 
days. I think thirdly, in what is so very, very important in evaluating your case 
for settlement is the sum total of the personality of the plaintiff, his age, his 
background, type of individual he is—there isn’t any use kidding ourselves, one 
person can break his leg and you can get a $10,000 verdict, and you can take 
another person, same identical set of circumstances, same identical injuries, and 
the same recovery, and the same jury would give that person $20,000, just from 
the difference of the background and the ability of the plaintiff to sell himself. 

Now those are the three main factors. Naturally you get down, of course, to the 
simple thing of whether there is permanent disability or not, a permanent dis- 
ability case, which calls for a large verdict, a large settlement, which is not true 
with a temporary injury, and there isn’t any lawyer that can do anything about 
that situation. 

Those are the factors that you have to have in mind. Those are the factors 
you have to sell; and actually, I believe that in attempting to negotiate settlement, 
the better plaintiffs attorney will work as hard and spend as much time trying to 
convince the defense attorney of the rightness of his client, as he will in trying to 
convince a jury at a trial. 

In other words, in that way he saves expenses for his client, saves time and ex- 
pense for himself, he helps his community, he makes the courts look better, and 
don’t forget, there are only so many trials in all of us. 

JupcEe Pearson: Sid? 

Mr. Gistason: Well Judge, the way you asked this question, it’s such a broad 
question that I suppose we can spend the whole day talking about it. 

One thing that we had in our script that is a question having to do with over- 
tures towards settlement and I would like to discuss that just a little bit. 

There seems to be an attitude that is prevalent throughout the country, at 
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least in places that I have been, that the plaintiff must make a demand, he must 
be the first to open negotiations with the insurance company, or a corporation. 
The defendant says, “Well, we've got the money. You want the money. How 
much do you want? Until you make a demand, we aren’t even interested in your 
problem.” And then when the plaintiff does make a demand, the defendant says, 
“Well, of course, that’s ridiculous, and now let’s get down to something that is 
within limits. What's the lowest, rock bottom figure you will take,” and that type 
of approach. I don't believe in it. 

To begin with, I believe that the defendant, recognizing that he has a valid 
claim against him—and incidentally, I might say while this is trial technique, 
what we usually talk about is that subject that involves about 75 percent of the 
litigation today, and that is personal injury cases. When a defendant recognizes 
that there is a valid claim against him, I see no reason at all why the defendant 
should not make the first overture, should not come in and even make an offer. 

Incidentally, it might be a significant thing to many of you to realize, if you 
will go back into your own practices, those of you who have handled a lot of this 
business, to recognize the fact that whenever an offer is made, you set the stage 
at that figure for which you start talking, and while it may be an offer that is 
completely out of line in your own mind, if the plaintiff makes a demand say for 
$25,000 in a case that you think is worth three, you nevertheless have that figure 
of $25,000 always in the picture, and the plaintiff will say, “Well, my God, I 
came down from $25,000 to six, and you've only come up from two to three”— 
that type of thing. 

I don’t think it is a sign of weakness for the plaintiff or the defendant to make 
the first overture towards settlement. After all, you do have a lawsuit to try, and 
if you aren't going to settle it, you are going to have to try it. 

Now then, so far as evaluating a case towards settlement, everything that Don 
says is, of course, true; but you have so many imponderables in the value of 
a case. Well, anyone of you who has tried a case will realize that you can not 
have a formula, you cannot have any overall picture that will identify a case being 
worth so many dollars. 

I don’t know whether here in Kansas you ever had the old theorum that 20 
years ago used to be rather prevalent. That was that you figure an injury, as for 
example a broken extremity or something like that, for settlement purposes as be- 
ing worth three times the specials. I think that has gone completely out of the 
picture in discussions between lawyers, the experienced lawyers, at least, in de- 
ciding what a given personal injury case is worth. 

There is a philosophy, maybe it isn’t true here, but I would be very much 
surprised if it isn’t, that where the limits of liability of a policy are obviously less 
than the value of the case for settlement purposes, that the insurance company 
should save something out of its policy. For example, a case, well let’s say a 
case where you have an amputation that obviously would be worth in settlement 
more than $10,000, and a ten-twenty policy. I never have believed that, and 
I've always said from the standpoint of insurers, and from the standpoint of the 
defendant, that where a situation like that exists, the defendant should make one 
offer and make it promptly, and that is the policy limits in total. I think it would 
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do much for the insurance industry if they would recognize that, after all, what 
they are are trustees of your money and my money, and it is the obligation of the 
insurer not to defeat a legitimate claim, but to defeat a claim that is not 
founded in justice and fact, and where the limits of liability of the policy are far 
below the value of the injury, and the value of the plaintiffs case, that they 
should then pay, and offer to pay, their entire policy limits, and do it promptly. 

I have been successful in a number of instances in getting insurance companies 
to permit me to make that as a first offer, and always I have found that from the 
standpoint of public relations, both for the insurer, and for myself, it has done a 
lot of good. 

The nature of the injury is always a very important fact. The expenses, the loss 
of earning capacity, character of the plaintiff, these things that Don mentioned 
are, of course, important; but there is much more than that. The forum in which 
the case is to be tried. I will venture the opinion that you here have certain 
counties in which you find it very difficult to get any kind of a sizeable personal 
injury verdict. You have counties in which characteristically the verdicts are 
much higher. That is graphically demonstrated in our Twin Cities. Hennepin 
County, which is the county in which Minneapolis is located, Ramsey County, 
immediately adjoining, so that you can’t identify the two cities as being two 
cities, except so far as their downtown districts are concerned, they are so melted 
together, but Hennepin County consistently returns much, much, higher verdicts 
in like cases of injury than does Ramsey County, and nobody can explain it. I 
don’t even think the Judge can, who has been on the Bench for 29 years. 

Jupvce Pearson: Yes, I can. (Laughter) 

Mr. Gistason: Well all right, I’ve talked long enough. Explain it. 

Jupce Pearson: Minneapolis was settled by Swedes, St. Paul by the Irish. 
( Laughter ) 

Mr. Gistason: You know they tell the story about the fellow that came 
into the Sheriff's office not long ago in St. Paul and wanted to give himself up. 
The Sheriff said, “What did you do?” He said, “Well, I was over in Minneapolis 
this morning and I shot a guy and he died.” The Sheriff said, “Well, you're in the 
wrong place, go down to the Treasurer’s office and get your bounty.” (Laughter) 

Jupce Pearson: Mr. Barbeau has a comment. 

Mr. Barseau: To go back a little on this question of settlement. Mr. Gislason 
covered this old theory of three-to-one under special damages, which in this day 
and age, of course, I agree with him, we just don’t consider it any more. Your 
classic example, you can take a client who has lost a leg, and in modern medicine 
his medical and hospital expenses, assuming top medical handling, are really 
going to be quite low. You can take another fellow who has had a severe frac- 
ture, and he may need surgery three or four times, but he winds up eventually 
with a good leg, he may have $10,000 worth of medical expenses, and the amputee 
may have $1,000, but we all know that the amputee has the bigger jury value to 
his case. 

From the standpoint of how the accident happened, we always talk about the 
drunken defendant and so forth. I neglected to tell you a true story about a 
case I just settled a couple of weeks ago in Minneapolis. This is my example of 
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where the circumstances were kind of favorable as to how the accident happened, 
insofar as the plaintiff was concerned. I represented a prominent Minneapolis 
politician and labor leader who was very active in civic affairs, and up there we 
have a big breakfast to start off our Community Fund, 1100 people in one of our 
local hotels who were there for breakfast getting all spurred on to go out and 
knock on doors and request money for the needy; and my client was standing on 
the platform a little higher than this one when the platform collapsed and he 
suffered a knee injury, for which I brought suit. The defendant's attorney has 
done a lot of business with me in the last 15 or 20 years, and we are always able to 
settle our cases. At the end of three conferences, I was still $2,000 higher than I 
usually am in that type of an injury; and the third time he said, “Don, what’s the 
matter?” He said, “I have always settled these kinds of injuries in the knee, 
cartilaginous injuries, with you for a couple thousand less, and you're just hanging 
tough.” And I said, “Al, what kind of an investigation did you make?” “Well,” 
he said, “I know your man was up on the platform and leading the people in some 
singing before breakfast, and the platform went down. I am not arguing liability 
with you. I never did.” And I said, “Did your investigation disclose what they 
were singing?” He looked at me, and he said, “Oh, good God, don’t tell me they 
were on the second stanza of “The Star Spangled Banner’..” (Laughter) Well, 
actually they were, and he did pay me the extra $2,000. (Laughter) 

Juvce Pearson: Both gentlemen have referred to that very undesirable char- 
acter, the uninsured or the under-insured Joe Doakes. So I am going to ask Mr. 
Barbeau just how you find out the amount of an insurance policy. 

Mr. Gistason: Before you ask him that question, there is one other thing I 
wanted to talk about in this connection. It might have to do with trial, but as long 
as Don told a story, I want to tell one that happened to me. 

Incidentally, Carl, last night, was talking about the fact that he had never been 
to a Bar Convention where he talked to anybody that had lost a lawsuit. Well, he’s 
a cockeyed liar, because he’s talked to me, and I’ve lost millions of them. (Laugh- 
ter) 

We talk about the question of admitting liability in cases, we don’t argue 
liability. I want to tell you about one in which you might gather I didn’t argue 
about liability. 

What had happened was that there was a collision on a concrete slab highway 
20 feet wide with 8 foot shoulders and my client was driving at 5 o'clock in the 
afternoon on a beautiful, bright August day, with his left wheels about two and a 
half feet on the left shoulder of the highway. (Laughter) It was a head-on col- 
lision. In fact, I’m telling you the truth, those cars collided so that the tires 
matched when they hit. (Laughter) I got him into the office, and I asked him 
what happened. “Well,” he says, “I'll tell you.” It was a town out in Western 
Minnesota, Granite Falls, and Granite Falls doesn’t have a liquor store, but 
there’s a river that runs right alongside of it, and the next county is over there, so 
they built a liquor store right on the other side of the river where they sell liquor 
by the drink. It was a hot day, he told me, he was in there from about 10 o'clock 
in the morning until about 4 o'clock in the afternoon. (Laughter) The place was 
air-conditioned, and he got out and he said, “I'd had a couple beers” (Laughter), 
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do much for the insurance industry if they would recognize that, after all, what 
they are are trustees of your money and my money, and it is the obligation of the 
insurer not to defeat a legitimate claim, but to defeat a claim that is not 
founded in justice and fact, and where the limits of liability of the policy are far 
below the value of the injury, and the value of the plaintiff's case, that they 
should then pay, and offer to pay, their entire policy limits, and do it promptly, 

I have been successful in a number of instances in getting insurance companies 
to permit me to make that as a first offer, and always I have found that from the 
standpoint of public relations, both for the insurer, and for myself, it has done a 
lot of good. 

The nature of the injury is always a very important fact. The expenses, the loss 
of earning capacity, character of the plaintiff, these things that Don mentioned 
are, of course, important; but there is much more than that. The forum in which 
the case is to be tried. I will venture the opinion that you here have certain 
counties in which you find it very difficult to get any kind of a sizeable personal 
injury verdict. You have counties in which characteristically the verdicts are 
much higher. That is graphically demonstrated in our Twin Cities. Hennepin 
County, which is the county in which Minneapolis is located, Ramsey County, 
immediately adjoining, so that you can’t identify the two cities as being two 
cities, except so far as their downtown districts are concerned, they are so melted 
together, but Hennepin County consistently returns much, much, higher verdicts 
in like cases of injury than does Ramsey County, and nobody can explain it. I 
don’t even think the Judge can, who has been on the Bench for 29 years. 

Juvce Pearson: Yes, I can. (Laughter) 

Mr. Gistason: Well all right, I've talked long enough. Explain it. 

Jupce Pearson: Minneapolis was settled by Swedes, St. Paul by the Irish. 
(Laughter ) 

Mr. Gistason: You know they tell the story about the fellow that came 
into the Sheriff's office not long ago in St. Paul and wanted to give himself up. 
The Sheriff said, “What did you do?” He said, “Well, I was over in Minneapolis 
this morning and I shot a guy and he died.” The Sheriff said, “Well, you're in the 
wrong place, go down to the Treasurer’s office and get your bounty.” (Laughter) 

Juvce Pearson: Mr. Barbeau has a comment. 

Mr. Barseau: To go back a little on this question of settlement. Mr. Gislason 
covered this old theory of three-to-one under special damages, which in this day 
and age, of course, I agree with him, we just don’t consider it any more. Your 
classic example, you can take a client who has lost a leg, and in modern medicine 
his medical and hospital expenses, assuming top medical handling, are really 
going to be quite low. You can take another fellow who has had a severe frac- 
ture, and he may need surgery three or four times, but he winds up eventually 
with a good leg, he may have $10,000 worth of medical expenses, and the amputee 
may have $1,000, but we all know that the amputee has the bigger jury value to 
his case. 

From the standpoint of how the accident happened, we always talk about the 
drunken defendant and so forth. I neglected to tell you a true story about a 
case I just settled a couple of weeks ago in Minneapolis. This is my example of 
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where the circumstances were kind of favorable as to how the accident happened, 
insofar as the plaintiff was concerned. I represented a prominent Minneapolis 
politician and labor leader who was very active in civic affairs, and up there we 
have a big breakfast to start off our Community Fund, 1100 people in one of our 
local hotels who were there for breakfast getting all spurred on to go out and 
knock on doors and request money for the needy; and my client was standing on 
the platform a little higher than this one when the platform collapsed and he 
suffered a knee injury, for which I brought suit. The defendant’s attorney has 
done a lot of business with me in the last 15 or 20 years, and we are always able to 
settle our cases. At the end of three conferences, I was still $2,000 higher than I 
usually am in that type of an injury; and the third time he said, “Don, what's the 
matter?” He said, “I have always settled these kinds of injuries in the knee, 
cartilaginous injuries, with you for a couple thousand less, and you're just hanging 
tough.” And I said, “Al, what kind of an investigation did you make?” “Well,” 
he said, “I know your man was up on the platform and leading the people in some 
singing before breakfast, and the platform went down. I am not arguing liability 
with you. I never did.” And I said, “Did your investigation disclose what they 
were singing?” He looked at me, and he said, “Oh, good God, don’t tell me they 
were on the second stanza of “The Star Spangled Banner’.” (Laughter) Well, 
actually they were, and he did pay me the extra $2,000. (Laughter) 

Jupce Pearson: Both gentlemen have referred to that very undesirable char- 
acter, the uninsured or the under-insured Joe Doakes. So I am going to ask Mr. 
Barbeau just how you find out the amount of an insurance policy. 

Mr. Gistason: Before you ask him that question, there is one other thing I 
wanted to talk about in this connection. It might have to do with trial, but as long 
as Don told a story, I want to tell one that happened to me. 

Incidentally, Carl, last night, was talking about the fact that he had never been 
to a Bar Convention where he talked to anybody that had lost a lawsuit. Well, he’s 
a cockeyed liar, because he’s talked to me, and I’ve lost millions of them. (Laugh- 
ter) 

We talk about the question of admitting liability in cases, we don’t argue 
liability. I want to tell you about one in which you might gather I didn’t argue 
about liability. 

What had happened was that there was a collision on a concrete slab highway 
20 feet wide with 8 foot shoulders and my client was driving at 5 o'clock in the 
afternoon on a beautiful, bright August day, with his left wheels about two and a 
half feet on the left shoulder of the highway. (Laughter) It was a head-on col- 
lision. In fact, I’m telling you the truth, those cars collided so that the tires 
matched when they hit. (Laughter) I got him into the office, and I asked him 
what happened. “Well,” he says, “I'll tell you.” It was a town out in Western 
Minnesota, Granite Falls, and Granite Falls doesn’t have a liquor store, but 
there’s a river that runs right alongside of it, and the next county is over there, so 
they built a liquor store right on the other side of the river where they sell liquor 
by the drink. It was a hot day, he told me, he was in there from about 10 o'clock 
in the morning until about 4 o'clock in the afternoon. (Laughter) The place was 
air-conditioned, and he got out and he said, “I’d had a couple beers” (Laughter), 
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and he said, “and when I got in my car, it was just like an oven, the sun was beat- 
ing down,” and he said, “I started up that highway, and after I had gone about a 
mile and a half,” he said, “the highway began to tilt.” (Laughter) “And,” he 
said, “I wasn’t going to run off the low side.” (Laughter ) 

Jupce Pearson: Well, now the question, just how do you find out the amount 
of coverage, Mr. Barbeau? 

I might say, I don’t know what the law is in Kansas, but in one of the very few 
cases in which the supreme court affirmed me (Laughter ), I held that an applica. 
tion for disclosure was a premature garnishment and was not allowed. (Laughter) 
I have no idea what it is in Kansas. 

Mr. Barseau: The question of disclosure of insurance policies is a sore point 
in Minnesota, because we plaintiffs lawyers just con a lot of the district judges, 
not Judge Pearson, but a lot of them under our new rules into forcing defendants 
to disclose. We did it with about 8 judges of our 14 in Hennepin County, and 
then finally some son of a B for the insurance companies got smart and decided 
to test it out in the supreme court, and our supreme court said they don’t have to 
disclose. 

Now it’s a little difficult to find out exactly how much insurance the defendant 
has with certain companies and certain defense attorneys. Many of them follow 
the policy of just telling you, because it is a factor in settlement, but certain 
companies and certain attorneys won't do it, and if they won't there isn’t much 
you can do about it, unless you've got a very, very good friend working for their 
company (Laughter), or drink a lot of whiskey with somebody that’s working 
for their company. (Laughter ) 

Mr. Gistason: Or go out and see the defendant and ask him to see his policy. 
( Laughter ) 

Mr. Barseau: The only trouble with that is, you have to get there before 
Mr. Gislason has told them not to show it to you. (Laughter) 

Jupce Pearson: Anything else on that? 

Mr. Barseau: I did want to add this. In our office we try to evaluate a law- 
suit on what it’s worth, regardless of what the insurance coverage may or may 
not be, and we do follow this rule of thumb, that very seldom proves wrong, and 
that is, when we put our evaluation on the case, if it’s in excess of the insurance, 
the defense attorney is pretty quick to tell you about it. As a matter of fact he 
kind of leers at you when he tells you; and if your figure is high, and in your 
negotiations one of the things that is not thrown at you is the coverage, we 
usually assume that there is more coverage, or as much as we are asking for, and 
we find those are pretty good rules to follow. 

Jupce Pearson: As we all know, one thing that is very important to the news- 
paper reporters is the position of the decimal point in the figure in a prayer for 
relief. Some of them are beyond the I.B.M. machines, I think. (Laughter) What 
do you say about the prayer for relief and the position of the decimal point? 

Mr. Barseau: Well the policy in our office, of course, is to sue for a lot of 
money. In other words, in a majority of the places, your calendars are quite far 
behind, and if you get in the case as early as you like to, it’s pretty hard to tell 
what the situation is going to be from the standpoint of whether there is going to 
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be a lot of recovery physically, or whether there isn’t; therefore you have to do 
a certain amount of speculation and you're not omnipotent and you can’t always 
be right. So if you are going to err, you have to err on the side of suing for too 
much and not for too little, so we usually sue for a lot of money, and in all the 
states I have practiced in, they have procedure for amendment, and if you sued 
a case say for $50,000 and as time went by before it came for trial, the recovery 
was such that your suit was too high, you can always come down and move to 
amend and so forth and reduce it so that you don’t look too out of line to the 
jury, and it’s a lot easier for your motion to amend downward than it it upward, 
because when you amend downward, the insurance company attorney is not 
going to oppose the amendment. 

Juvce Pearson: Do you want to comment on that? 

Mr. GisLason: A motion to amend it downward? This I never heard of. 
(Laughter) I think people who bring lawsuits and ask for damages for $150,000 
in a case that’s worth $1,500 are being very unrealistic. Again you must under- 
stand that we may have a very much different practice than you have. When a 
plaintiff's attorney comes in with a ridiculous amount asked for in the complaint 
—and as I say, I have never in all the experience that I have had, I have never yet 
had a plaintiff's attorney ask to amend the complaint to ask for less money than 
he has asked for in the first place. But it does make for a ridiculous situation, 
and I think it is much better to try to be realistic within the limits of the—well, 
you do have this problem, you have a client who is injured, you bring the suit 
probably a year before it is tried, you don’t know what the prognosis is going to 
be, and the plaintiffs attorney is justified then probably in asking for more than 
would be the amount that he would ask for at the time the case comes for trial. 
But certainly to just dream up a figure of ten times the value of the case and ask 
for that amount in the complaint may work against the plaintiffs attorney, and 
we have used it against them in arguing the case to the jury. 

Juvce Pearson: Do either one of you want to say anything more on that sub- 
ject? 

Mr. BarsBeau: I want to say something on that subject. I disagree with Sid, 
of course, because probably in a third of our cases we reduce the amount asked 
for. Frankly, I am not particularly afraid from the plaintiff's viewpoint of suing 
for too much. As a matter of fact, the very situation he is talking about I have 
used to good advantage in the trial of lawsuits, where, of course, in Minnesota the 
plaintiff argues last and the defendant can not anwser him, which is a big 
advantage and I understand it isn’t that way here. But I have been criticized by 
defense attorneys, in their final argument ahead of me, for saying to the jury 
he has sued this case for fifty thousand dollars, that’s way out of line and so forth 
and so on. Frankly, from the plaintiff's standpoint, it’s real easy to handle. In 
the first place, you explain to the jury in a nice gentlemanly way that you couldn’t 
evaluate this case a year ago right to the penny, that you are not omnipotent, that 
you are just a humble fellow trying to get along and ingratiate yourself a little bit 
and then you tell them the defense attorney was all wrong when he said I asked 
for fifty thousand, that he was as wrong on that as he is on everything else, all I 
want is twenty thousand. (Laughter) 
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Jupce Pearson: Do either one of you want to comment on any other motions 
on the pleadings, or have we covered that? It’s half past ten, we have our com. 
plaint and answer drawn, and we're going to trial now. 

Mr. Barbeau, what is your practice in interviewing the witnesses, together, 
separately, or how? How detailed is this interview? 

Mr. Barseau: We are getting into it now, and the rest of the clinic will be 
devoted pretty well to the trial of the lawsuit, which always bothers me a little 
bit to talk to lawyers, because the trial of a lawsuit is a personalized and in. 
dividualized business. To do it right, we have all got to be ourselves, we can’t be 
someone else. So really, what we try to tell you is the things we all have to avoid, 

As an example of the personalized and individualized touch that is necessary 
in a lawsuit, I weigh 128 pounds, and I am losing my hair and it is cut short, and 
lots of times I try to engender psychology in a lawsuit representing an injured 
person that I am being kicked around by the big rugged corporation lawyer on 
the other side. I have had that happen quite successfully on three or four oc- 
casions. 

When I am talking about individualized, can you imagine a man the size of Mr. 
Gislason trying to pull that act in the court room that he was being kicked around 
by somebody. (Laughter ) 

What I mean is, we've got to work with what we've got, and therefore we just 
can’t ape someone else; but there are things that apply to all of us. 

On this question of interviewing witnesses, the question that the court asked 
was, separately. I believe all witnesses should be interviewed separately. It is 
very, very important. It makes your testimony later sound more sincere, more 
realistic; they don’t ape each other. Also, you have got to look out for this very 
situation among people who are members of the same family. There are many 
things in the background of a husband and wife that if you are getting them 
ready for trial you are never going to find out and the other side may know about 
it. It’s a common occurrence among lawyers who handle hundreds of these cases. 
I have had it happen right in my office where the wife came back and she told me 
that she previously had had syphilis before she was married and she didn't care 
to discuss the subject in front of her husband and so forth and so on. There’s all 
kinds of things like that. In other words, the witnesses will let their hair down 
with you alone, where they won’t with someone else around, a friend or a relative. 
So I think it’s very important to see them alone. 

Now, I have done this. For example, where two people see the same thing. 
In Minneapolis most of our police officers work in teams. Where interviewing 
one witness alone, I find that he is a strong, positive, effective type of individual, 
the other one is going to tell the same thing, but he’s weak and ineffectual. I 
will sometimes bring them back together for a second discussion, purely for the 
effect that will be had by the positive workings and mouthings of the positive 
witness on the weaker witness. In other words, it will make him stronger with- 
out your doing any leading yourself just by the suggestion of the stronger person 
being there. 

But outside of those special circumstances, I prefer to interview the witnesses 
alone. 
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Juvce Pearson: Do you have anything, Sid? 

Mr. GisLason: Well, I agree that you should interview witnesses alone; but 
I certainly do not agree you should not interview witnesses together at some 
stage of your preparation for trial. 

I think that we all must recognize it to be a fact whether we approve it or not, 
that any witness who testifies on behalf of a plaintiff or a defendant becomes in 
some measure an adversary. You cannot help it. He picks up the cudgel for 
the person who gets him as a witness, and he does have a tendency to color his 
testimony along the lines that will do the best. 

Now none of us is infallible. We think we are justified in asking a fellow who 
is coming down the highway completely oblivious of another automobile that 
may be within the matter of a few hundred feet from him, and we say, “Now 
when you first saw the automobile, how many feet were you away from it, and 
exactly what speed were you traveling and just exactly where was your car? Now 
how many feet was it from the intersecting line of this cross highway?” All of 
these things, and the witness as he goes along, reconstructing this sort of thing, 
begins to dream up things that he ultimately believes. 

When you have an opportunity to have people all together, all of whom are 
witnesses, they may be eye witnesses, they may be participants in the accident, 
they are going to tell each other and try to reconstruct that accident as fairly as 
can be; and I do believe that it has a tremendous advantage in getting a final 
fact situation from these witnesses that will be as close to being accurate as it 
can be. 

Jupce Pearson: How about approaching the witness whom you know or 
you suspect to be a hostile witness before he comes to court, talking to him at his 
home or his office? 

Mr. BarsBeau: I believe in talking to all the witnesses in great detail. The 
lawyer walks into the court and says, “Have I ever seen you before?” If the wit- 
ness says “No,” you know that lawyer doesn’t know what he’s doing. 

I endeavor to interview all of the witnesses, hostile, friendly, every other kind, 
and go over what they have to say in very great detail. 

Generally, the best procedure is to ask them to go ahead and tell their story, 
then let them tell it and listen to it, and nobody advises them after that to lie, 
but people operate with limited vocabularies, limited ability to express them- 
selves, and I think a lawyer has a perfect right to try to teach them to tell the 
truth in the best possible way that they can, and with their limited vocabularies 
and limited approach to the thing, they sometimes need help. In other words, 
you aren't telling them how to say anything different, but you are trying to tell 
them how to say the truth so that it sounds like the truth. 

Mr. Gistason: Well, I could give you an illustration that I think points up 
the reason for seeing hostile witnesses. I am confident that in this case we would 
never have had the satisfactory result we had, if we had neglected to do it. 

There was a collision between two trucks, both of which were hauling gravel 
for surfacing roads, and as you people know, they have these big dual wheels 
that are outside the body of the truck so that they lock, they are dual wheels, 
when meeting. There was a man who was purported to have been following the 





240 The JourNAL 


plaintiff's truck. He was a soldier in the armed forces. Two days before the 
case went to trial, we learned he was home on furlough and that he had been 
well handled by the plaintiff's attorney. He lived on a farm near Worthington 
about 100 miles from my home town, and I sent one of the boys out from the 
office to see him. He got out there and was met by the most belligerent witness 
that he could possibly run into. His parents were belligerent towards Jack, the 
boy from my office. He came back. They finally told him, “If you want any 
information, go to this firm of attorneys that was acting for the plaintiff.” Jack 
came back very crestfallen, and he said, he wouldn’t tell me a thing, he couldn’t 
do anything there, and I said, “Don’t let it bother you.” So the guy got on the 
witness stand and testifies that at the time of the collision our truck was way on 
the wrong side of the road and all of the rest of it and I simply asked him these 
questions: I said, “Do you recognize this young man here?” He said, “Yes.” | 
said, “Did he come to see you day before yesterday?” “Yes.” “Did he ask you 
about the accident?” “Yes.” “What did you tell him?” “Nothing.” I said, “The 
fact of the matter is, you almost threw him off the place, didn’t you?” “Yes.” And 
I said, “You told him that if he wanted any information he should go to the plain- 
tiffs attorney. “Yes.” I said, “That’s all.” As he walked from the witness stand 
over to his seat, every eye of every juror followed him every step he took. They 
didn’t believe one single word that he had said. And as I said, I think it boom- 
eranged completely. If we hadn’t gone out to interview him, we would have 
lost the advantage then, even though he didn’t talk to us at all. 

Juvce Pearson: I shall refrain from using the term “coaching the witness,” 
I shall use what the Justice of the Michigan Supreme Court in his fine book, 
“The Anatomy of a Murder” calls “the lecture.” (Laughter) 

Now Mr. Barbeau, how far do you go in these lectures? Telling the prospective 
witness about trick questions, or any other so-called instructions or lectures? 

Mr. Barseau: Well, besides preparing him in detail as I indicated, I always 
spend a lot of time on key witnesses, particularly the plaintiff and any other key 
witnesses, doctors and everyone else in the type of cross-examination that they 
can expect to get. As a matter of fact I will very often cross-examine them, just 
let them answer cold; and where you are going against a defense lawyer that you 
have been against a lot, you can anticipate just about 99 percent of what he’s 
going to say, especially if you have studied him carefully. But even with the 
one you haven't been against before, he’s going to follow, generally speaking, 
unless he is as resourceful as Mr. Gislason, a pretty staid pattern; and I feel 
you've done a good job in preparing your witness if at noon or recess the witness 
says, “By George, you're right, he asked me every question you said he was going 
to ask me.” 

I think you should cover not only their positive direct examination, but give 
them all the warning and advice that you can about the cross-examination they 
are going to get. 

Juvce Pearson: Anything on that, Sid? 

Mr. Gistason: Well, take for example trick questions. Of course you advise 
your client against a question, for example have you talked to anybody. I don't 
know why it is that people think that there is something wrong about having talk- 
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ed to their attorney, or talking to the other witnesses, but I am sure that all of you 
at some time or another have experienced that type of trick question, and the 
witness is befuddled, and says, No, I didn’t talk to anybody and will deny having 
talked to the plaintiffs attorney or the defendant's attorney, or whoever it may 
be. Questions, for example, put to a witness, Did you talk to your attorney 
during the recess? Your witness must be instructed, or your client or whoever 
it may be, must be instructed to be completely honest about all of these things, 
that he did go out to the scene of the accident with the attorney, that he did talk 
to him at recess, that he has talked to him many times about it, that he talked to 
the plaintiff about it, or the defendant about it. I think that a witness should be 
told a simple third grade arithmetic problem, that when you are going 60 miles 
an hour, you are going 88 feet a second. I had a taxi driver once, preparing him 
for trial, slammed into somebody. I said, “How far does it take you to stop your 
car if you are going 30 miles an hour.” He said, “Why, I can stop it on a dime.” 
(Laughter) I said, “All right, how far? He said, “Three feet.” I said, “All right, 
let’s go out in your cab and see how far it takes.” Well, he found out, he at 
least knew; but that type of witness, these people, many of them have never seen 
a court room, they haven't the slightest idea what they are facing, and necessarily 
you have to tell them some of the things. One of the ways of doing it, incidentally, 
and a very good way, if you have an important case, is to take your client or 
witness, if you can arrange it, and let him go up and watch a lawsuit being tried, 
so he gets an idea of what's going on. We take for granted so much that people 
know what we are talking about, the court room procedure and all of these things 
and just pass it off and assume the guy is going to be brilliant. Well, he just 
isn't. He doesn’t know any more about it than you know about doing a laminec- 
tomy. 

So all of these things, I think, are important to go over with the witness or with 
the party, as the case may be. 

Juvce Pearson: What precaution would you take so that he won't change his 
story when he gets in court? Do you commit him in writing, or what? Mr. 
Barbeau? 

Mr. Barseav: Before we come to that, Judge, we skipped one question that 
I want to take up from the plaintiff's viewpoint, in the personal injury case 
exclusively, about how far we instruct our clients. 

Now I'll be frank with you. In our office, we instruct our clients about every- 
thing, and that includes how they shall dress in the court room, we make our men 
wear conservative clothes, conservative ties, we ask our females to remove all 
jewelry except their wedding rings if they are married, we ask them to wear 
conservative clothes, clothes that are appealing on them, but conservative. We 
ask them to observe the demeanor in the court room that we expect of them, to 
use the same tone of voice and be very, very polite to the attorney on the other 
side and not snap at him and to not lose their temper. We ask them to sit in 
the court room and be serious at all times because they are an injured person with 
a cause, and good defense attorneys try to inject humor into a lawsuit, and they 
should, and we always instruct our injured clients to sit there with a sober face 
from beginning to end, and many is the time that I have looked at a jury where 
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I have been laughing, something humorous has happened, and I have watched 
a smile, all of a sudden go right off a juror’s face, and that’s because he glanced 
over and looked at the plaintiff, who was sitting there very serious. We go so 
far, even, in the side of conservatism, instructing our clients, I won't even permit 
my female plaintiffs to smoke around the court room, which in this day and age 
may seem silly, but I heard an elderly juror one day in the corridors remark about 
down the hall there’s that female plaintiff smoking a cigarette, and I knew the 
way she said it, she didn’t approve of women smoking. We even carry it to that 
extreme. I think that after all, the trial of a law suit is a play, the plaintiff is the 
main actor in the play. The lawyer may think he is, but the plaintiff is and the 
eyes of the jurors are on that plaintiff all the time, whether he or she is in the 
courtroom, or whether he or she is on the witness stand. About the only time 
that you don’t need to go through all that work with the plaintiff is in the case of a 
little 4-year old girl who is badly injured and you just put a ribbon in her hair 
and take her in the court room. 

On this question of precaution against the witness changing his story. In an 
office like ours which just handles personal injuries, the best precaution is a 
court reporter or a signed statement. We recommend taking that from every 
single witness. Don’t go and assume because two fellows are riding in a car 
and you represent one of them that they are life long buddies, that that other 
passenger a year from now is going to be on your side. Maybe they will havea 
falling out. In other words, we recommend the taking of statements from every 
single witness, even though it may be the plaintiff's wife, or brother, or sister, or 
mother or father, because amazing things can happen. Of course, if you can’t get 
a statement, about the best preparation at the last minute against the witness 
changing his story is to point out the hazards of what can happen to people who 
perjure themselves and so forth. 

Jupce Pearson: How about committing him to writing? 

Mr. Gistason: Well surely we commit them to writing and use court report- 
ter’s statements in important cases. I am sure that everybody knows that the 
technique of making a written statement coincide exactly with what the witness 
wanted to tell you at that time is by having your investigator who takes the state- 
ment make a few mistakes and have the fellow initial it and then have him write 
on each page that he has read the page and sign his name to it, that type of thing. 

You know, it’s amazing when you get fellows of the ability of Barbeau and De- 
Parcq what will happen to a written statement that was given a couple of days 
after the accident when the witness tells you about how the circumstances under 
which it was taken, and the fact that he didn’t read it, and didn’t have knowledge 
of what were these facts; but we try to manage to get a little bit ahead of that 
thing, with good investigators, at least, taking care of the statement, and having 
these statements so well initialed or signed that there could be no question 
about it. 

We do, of course, take court reporter’s statements, if it is possible, where a 
court reporter accompanies the investigator and announces to him that his story 
is going to be taken down and will be transcribed. Those are the precautions 
that I think are pretty standard. 
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Juvce Pearson: What about the lawyer trying the case, leaving the inter- 
viewing of the witness to some associate or somebody else? 

Mr. Barseau: I don’t think it should ever be done; it is true in our office, the 
preliminary investigation is made by an investigator, but bringing yourself down 
to trial, the lawyer who is going to try the case should interview the witnesses. 
There isn’t any other way to do it. This is an individualized business. The 
witness has got to get used to you, you are going to examine the witness. It 
gives you a chance to evaluate how that witness is going to go over. You may 
have two witnesses and two signed statements, and you look at the signed state- 
ments and say, Statement A, there’s the witness; but after a couple hours where 
you have sat and talked to those witnesses separately, you know that the witness 
that is going to put your lawsuit over is the one that signed Statement B, because 
of the personality, the background, their persuasiveness, won't appear from the 
statement, and it’s something that you can figure out as best you can. Sure, we 
can all be wrong. From talking to them. In other words, the personal inter- 
view, in my book, before trial just has to be made by the attorney who is going 
to try the case. 

Mr. Gistason: Id like to interview them all, but when you get on the really 
lucrative side of the table, that is, the defense side, (Laughter) if you are going 
to make a living, you just don’t have an opportunity to do it. I have tried cases 
from time to time where I have read the file on the way to the courthouse; but 
I don’t know whether this happened to Barbeau’s office or not, it was someone 
who had a claim against the Street Railway Company of Minneapolis. Ap- 
parently the lawyer himself was following the street car that stopped. The man 
got off, when he reached the curb he stumbled, fell on the sidewalk, the lawyer 
came up and picked him up and said, “I saw you fall off that street car.” And 
the fellow said, “I didn’t fall off the street car.” And the lawyer said, “You certain- 
ly did, and let me take care of it for you.” So he did. (Laughter) At any rate, 
he came into court with five witnesses who testified that they saw him fall off 
the street car, and the Street Railway Company came in with ten witnesses who 
said he was drunk when he fell off. (Laughter ) 

Jupce Pearson: I want to stay out of this discussion as much as I possibly 
can. But on the next topic I want to make a few observations. It has to do with 
photographs, maps, and blackboards. I don’t know whether either one of these 
lawyers is going to agree with me; but I am firmly of the opinion that a photo- 
graph is no good at all if it’s a little snapshot. It must be big enough for the 
jurors to see it. 

Secondly, I think that a freehand drawing is about the worst thing that can 
come into a courtroom. Lawyers are the worst draftsmen there are. They start 
out by saying, “Now this—I’ve drawn it freehand—this isn’t to scale, and it’s not 
definite.” And a second later he says, “Now show us exactly where it was.” 
(Laughter) These maps or charts in my humble judgment are worse than worth- 
less unless they are drawn to scale, are big, and clearly marked, heavy crayon, 
so the jury can see them 20 feet away. 

Now about blackboards. During the depression we were lucky to get a new 
four million dollar courthouse. I suppose it would cost twelve now. It’s a 
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beautiful courthouse. We have a blackboard, moveable blackboard, slate op 
one side and cork on the other. We have covered up the blackboard and installed 
a quarter inch or half inch of large white paper, so that it it’s for the jury’s cop. 
sideration, as an exhibit, into the jury room it goes. The blackboard business is 
murder. The janitor will wipe it out, if the other lawyer doesn’t. ( Laughter) 

All right, what’s your comment on that Mr. Barbeau? 

Mr. Barseau: On the subject of photographs and maps, et cetera, there is 
going to be some disagreement between the court and myself. Of course, as a 
plaintiffs trial lawyer, I am primarily interested in selling the jury. I under. 
stand the court’s position, he wants to understand the lawsuit, but in a lot of 
cases I am not too anxious that he do it. (Laughter) 

But insofar as Mr. Gislason’s remark about the lucrative side, the defense side 
is the lucrative side, he gets paid win, lose or draw, we plaintiffs only get paid 
if we win, and while I know Sid is going to heaven as a defense attorney, he'll 
be going to heaven in the longest Cadillac you've ever seen. (Laughter) 

On the subject of photographs, maps and charts, I notice when young lawyers 
get out of law school, every time they have a personal injury case, they are 
walking down the street, usually with their young wife or secretary carrying 
plats, you can’t even see theawyer, they've got so many plats, diagrams and what 
have you, and as a matter of fact one judge in Hennepin County told me they 
tried one lawsuit for a week and then he had to dismiss it because the young 
plaintiff's lawyer introduced 150 plats, diagrams, Skeletons and what have you 
but forgot to prove how the accident happened. (Laughter) 

Frankly, we use maps, plats and photographs, depending entirely on the case. 
In other words, your plaintiff can get in a lot of trouble if he’s a driver with a 
diagram or a map, he can get into an awful lot of trouble. In those cases I don’t 
always use them. I have tried to avoid them. You take a passenger suing two 
drivers, plats are pretty nice because it is the defendant drivers that are going 
to get themselves into a jam. 

I have to tell you a true story. There was a colored gentleman lawyer in 
Minneapolis, now passed away, by the name of Harry Scott, who was a lawyer 
who tried little personal injury cases with not too much success, and one day he 
came up to see me, and he said, “Do you use a plat and diagrams all the time, 
Don?” I said, “No, I don’t.” He said, “Well, I’ve got to quit using them. I lost 
my last ten cases.” He said, “I was down there in Minneapolis trying a case 
against the street car company there last week and I had my plat down there and 
I had my client up there, and she put a great big X right where this accident 
happened and everything was going real good.” He said, “Then that son of a 
gun from the street car company got up and started questioning her and pretty 
quick he had another X down there, and the first thing I know that damned 
accident happened over in the State of Michigan.” (Laughter) 

So I think you have got to use them where they are going to really aid your 
case, where they are going to help to explain, because you need it, but just don't 
order them in every case. In other words, there may be case after case where 
your client’s liability is so good that the expense and the work of trying to explain 
the accident can all be shoved off on to the defendant, particularly in a passenger 
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case where a couple of cars run into each other, and you don’t have the situation 
of non-coverage or too low coverage on one car. On the question of black- 
boards, you hear a lot from plaintiff's lawyers about taking the blackboard and 
totaling up the damage and so forth and so on. We argue cases for thirty, forty, 
fifty thousand dollar verdicts in the large areas at the present time without using 
the blackboard, and you can do it just as successfully. 

Now on the question of free-hand drawing, I do not agree with the judge. I 
agree with him in the sense that they don’t mean anything to him; but we 
developed a practice here about three years ago, which is very successful under 
Minnesota practice, because the plaintiff argues last, and makes the opening 
statement first, and I like it. We bought our own blackboard, so we don’t have 
to use that blackboard of his, and it’s a great big one, you can carry it around 
like a briefcase, and it has white paper, and got all different colored strings; my 
secretary calls it our crazy mixed-up brief case. 

But what I like to do in my opening statement is just go ahead freehand, and 
I'm not a good artist, draw the intersection, draw anything I want, and tell the 
jury exactly what the judge here doesn’t like, that it isn’t drawn to scale, and 
time and time again I'll trap the defense lawyer into using that same chart, and 
you can rip papers off and draw a new one, and I have had cases where I have 
drawn the accident 20 times my way and he has drawn it 20 times his way, but I 
like it that way, because I am going to argue last and I am going to draw the last 
one my way. (Laughter) 

Mr. Gistason: Well, there’s one thing that I'll agree with Don on, and that 
is the plaintiff can get into a hell of a lot of trouble with pictures, especially if 
you have pictures, for example, of the automobiles in place after the accident, and 
after you listen to the story that the plaintiff has given you, you show him the 
pictures, and he just isn’t about to admit that the pictures show where the auto- 
mobiles were. I like pictures in every possible place that I can get them. I agree 
with the judge that pictures should be large. I think that one of the types of 
pictures that is used very little but that we have used with marked success, are 
stereo pictures. Every flat picture is, in a sense, distorted. You take a picture, for 
example, of an intersection and you see the near part of the intersection much 
larger than you see the far part. With these little stereo cameras you can get an 
actual photograph of what was there. As an illustration of that, we had a railroad 
crossing case once where—it was one of the few times that I was on the plain- 
tiffs side of the picture—the crossing was too short, the rails right next to the 
end of the crossing planks on the little road, the planks were not of statutory 
length, and these rails were actually about 6 inches above the surface of the 
ground, so that an automobile coming along past the crossing to the right of the 
planks, hooked the right front wheel, the car spun around and turned over and a 
person suffered very severe injuries. In that case we took first these flat pictures. 
They didn’t show the thing at all. Those stereo pictures pointed out exactly 
what the situation was and so vividly that there was virtually no question about 
it in the minds of the jury. 

As far as blackboards are concerned, I think that they have served a tremen- 
dous purpose for the plaintiff. There isn’t any use in kidding ourselves, that 
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verdicts have gone up during the past 10 or 15 years to double or even triple what 
they used to be; and I think that one of the ways in which those verdicts have 
been raised is by the use of the blackboard, by actually taking money figures and 
putting them on the blackboard, one of the most devastating things for a defense 
attorney to see. But when a jury is actually given in a fair way the figures that 
will compensate the plaintiff for his special damages and for his loss of earning 
capacity, for his pain and suffering and that sort of thing, there isn’t any doubt 
that it has a great effect upon them. 

As far as the defendant is concerned, the use of the blackboard, I have used 
it this way, and I hope that it has attained results. In a case where I feel that 
a jury's sympathy is going to be with the plaintiff, that no matter whether the 
plaintiff was contributorily negligent, they are going to discard it because it was 
horrible injury. Since they know the defendent is a large corporation or is 
insured, in such a case, I feel that the only approach from the standpoint of the 
defendant is to challenge that jury, to make them understand that they have 
taken an oath and that it is their obligation in the face of that oath, irrespective 
of any sympathy they might have for that plaintiff, to do the job that they are in 
that courtroom to do. And so, if I have the opporunity, I take the plaintiff's black- 
board or his big easel with the great big colored crayons, and so on, and at the 
opening of my argument to the jury, I simply write in just as big letters as I can 
the word “oath,” and let them watch it during that entire argument. I don’t put 
figures down, unless the figure is no dollars. That is another technique that has 
been advocated by some people; but there is no question that the use of the 
blackboard, and I’m giving it to you from the defense side of the picture, the use 
of the blackboard is a devastating thing in a serious personal injury case. Ina 
small one, I don’t think it should be used, because you can argue the case of a 
couple thousand dollars without going through all the gymnastics of using a black- 
board. But in a real serious case, I do believe that it is to the advantage of the 
plaintiff. 

Mr. Barseau: On the subject of the defendant using the blackboard, I want 
to tell Sid about what I thought was a very excellent job done against me by Earl 
Requa of the Northern Pacific Railroad about a year ago. It was a case of ad- 
mitted liability for a railroad employee, the only thing we were arguing about 
was the money, and a lot of it, and he knew that I used the blackboard, itemized 
it, and held a regular auction sale, as these defense attorneys like to say, so he 
got up and took my blackboard, they argue first in Minnesota, the defendant 
does, and he took it step by step by step, the same language I would use, loss of 
wages before, loss of wages in the future, pain and suffering in the past, pain and 
suffering in the future, and wrote out a money value on it, far lower, of course, 
than anything I was interested in, each item; and he held that verdict down to 
just about what he offered me. I thought it was an excellent job, and he made 
my whole argument anti-climax. He took all the sting out of what I was going 
to do. It was a long gamble, but he had a case of admitted liability, and that's 
why he took it. I might say, Sid, before you adopt that idea with me, I’ve had a 
year to figure it out and I know the answer now, and I’m not going to tell you. 
(Laughter ) 
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Juvce Pearson: As to maps and charts, I adhere to what I said in the be- 
ginning, Mr. Barbeau to the contrary notwithstanding. (Laughter ) 

Day before yesterday I finished a case against the Lowery Hotel ramp garage. 
This woman claimed she was injured by the automatic door operated by a photo- 
electric cell. 

Now that lawyer had a map, or a chart, free hand drawing with a sharp pencil 
like this. In the court room the jurors couldn’t see it. Then he appealed to me 
for more illumination in the court room. I do not control the Northern States 
Power Company. (Laughter) I think it is a terrible thing, the amateur draftsmen 
the Bar is producing. 

Let’s go on now to the use of models. 

Mr. Barseau: I can see the next time I am in Judge Pearson’s courtroom I 
am going to have to have one nice high class drawing for him and one of my 
own for the jury. (Laughter ) 

On models I will say very little. It ranks right in with photographs and so 
forth. It’s a question of the kind of a case you have. It may be the most im- 
portant thing in the lawsuit if you have got something to explain and the model 
is going to help explain it, very well; in another case, it may be the worst thing 
you can do. You just can’t generalize on that subject. It depends on the situation 
that you have. We do find in cases involving complicated machinery, chemistry 
problems, physics problems, and so forth, the use of complicated models is quite 
necessary, because the more the jury is interested in it, they like you for produc- 
ing it and it gives you a head start on the defense, because you are putting in 
your case first. 

Jupce Pearson: We come now to the empaneling of the jury. I don’t know 
what the practice is in Kansas. In St. Paul we have a jury pool someplace be- 
tween a hundred and two hundred, two hundred a call. Now Mr. Barbeau, do 
you go over that list? 

Mr. Barseau: Always wherever I can, and in a major case, I even make an 
independent investigation of the background of each juror, if it is possible and I 
have the time to do so. It can’t always be done. In Minneapolis we have two 
to three hundred jurors there all the time. It’s impossible. However, we have 
a questionnaire system in Hennepin County that the jurors have to fill out and 
that is public property and you have a right to read them over in the clerk’s 
office ahead of time, and you can tell quite a bit about the juror’s background, or 
if he has ever been convicted of a crime, married, divorced, war record, et 
cetera, and you can learn a lot about them before you ever see them. 

I think it is very, very important to go over the jury panel, in the area where 
you know the people, for your own good judgment, in the area where you don’t 
know the people, like when I go out to a rural area in Minnesota or Iowa or some 
place to try a case, I find a local lawyer, local sheriff, if he’s been there a long 
time, and try to discuss the various people on the panel with him, or a local 
business man, to see what they know about them, their backgrounds and views 
and so forth. I think it’s an important part of any trial. 

Jupce Pearson: How about the rural areas, Sid? 

Mr. Gistason: Well, out where I practice, we have a system where we have 
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two terms of court in each one of the counties each year, and a jury panel of 36 
is selected by lot, the county commissioners put the names in a box and the court 
clerk draws them out and we get 36 people and they are chosen two or three 
weeks before the term opens, and then usually in the local newspapers the names 
of these jurors are published. 

It probably was one of Don’s contemporaries that probably suggested the best 
approach. He had a client in one of our counties that was a good plaintiffs 
case, and he got hold of this jury list out of the newspaper, clipped it out and sent 
it to his client, and he said, “Now look this list over very carefully, and if there 
are any people on the jury that you think should not be, mark their names and 
return it to me.” The attorney waited for a couple of weeks, the time for trial 
was fast approaching, and finally he got this list back in an envelope, it was very 
worn, besmirched, and a note was attached to it on which his client had labor- 
iously written, “I have seen ’em all, and they’re all for us but two.” (Laughter) 

Jupce Pearson: Mr. Barbeau, do you want the judge to give them a little 
fatherly talk, or do you want the judge to keep quiet? 

Mr. BarBeau: Before I answer that, I want to explain Mr. Gislason’s some- 
what humble remark about down in the county where he practices. He 
practices law in 87 counties in Minnesota, and that happens to be all the counties 
we have. (Laughter) 

Mr. Gistason: And I get beat in all 87 of them. 

Mr. Barseau: I like to have the judge give an explanatory talk that is as 
limited and as short as possible. To me it is basic that the judge keep his nose 
out of the lawsuit. 

Mr. Gistason: I don’t agree at all. I think that a judge can give to a jury a 
lot of information that is of great value to them. Incidentally, in connection with 
that, our State Bar Association a number of years ago prepared what we call a 
“Juror’s Handbook” that each juror is given in those districts or areas that use 
them, and it contains a wealth of information for jurors. 

There again, you have people coming into a court room to act as the arbiters, 
the fact-finding agency, in what may be a very important piece of litigation, 
and I can’t for the life of me see why they should be people who go out there 
with absolutely no comprehension of what their duties are, what they are to do. 
Of course, plaintiff in most cases wants somebody that is actually altogether 
stupid so they can indoctrinate them with their own ideas. (Laughter) We on 
the defense side are looking for justice once in a while. (Laughter) And we 
would like to have intelligent people evaluating these things, and I believe the 
judge can do a splendid job. The fact of the matter is that I put in about a 
year and a half on the Bench, and I worked harder, I think, on the talk, the 
opening talk that I gave to the jurors before they started trying the lawsuit than 
I did on anything else. 

Mr. Barseau: I made my remark about the judge keeping his nose out of 
the lawsuit kind of kiddingly, but I am serious about it. When these lawsuits 
go into court, if they are prepared by able lawyers, the plaintiff's attorney and 
the defense attorney have forgotten more about that lawsuit, more about what's 
involved, more about the parties and human element, than anybody in the whole 
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wide world, even including the clients, they know more about it; and a judge 
gets a file, it’s laid on his desk, John Smith versus Joe Jones, and that’s all he 
knows about it. He knows the place where the accident happened, he knows the 
date, and if he starts giving big long talks about that lawsuit, he is talking about 
something that he doesn’t know anything about, and I can see where the de- 
fendants like it, because they don’t care whether they blow the plaintiff's law- 
suit out of the window or whether the judge does it. (Laughter) 

Juvce Pearson: Mr. Barbeau, do you want the state judges to act like the 
federal judges, and examine the jurors; or do you want the state judges to keep 
still? 

Mr. Barseau: I like it pretty well the way we have it in Minnesota, the state 
judges don’t say much. These federal judges drive“me nuts. (Laughter) Yack- 
ing away at the jury an hour and a half, they don’t know what they are talking 
about anyway, they haven’t the same approach to the lawsuit that either of the 
parties have. I don’t like the federal system at all. I like our state court system 
in Minnesota where the judge gives, generally speaking, a very brief explanation, 
introduces the parties, tells them when it happened, and so forth and so on. 

I might say, Mr. Gislason is correct in saying that jurors as a group should be 
told what their duties are, and in Hennepin County we have two to three hundred 
jurors that come every Monday, so we've always got that many on hand. When 
new jurors come in, they are taken in a special room, and one of the district 
judges tells them generally their duties, spurs them on to being good citizens 
without having any particular case in mind. That's all right. But I don’t like 
these long speeches where you are just sitting down ready to try the case, because 
the court just doesn’t know enough about it. Several of our judges in Hennepin 
County usually preface their remarks by telling the jury, “I just received this 
file, I know nothing about it. I don’t know any more about it than you do, but I 
know the names of the parties, the attorneys, I will introduce them, the date of 
the accident, where it occured. Does anybody know anything about it?” Then 
he turns it over to me. That's the right way. 

Jupce Pearson: I agree with that, with certain reservations. That's fine if 
we have the cooperation of the Bar. But many, many lawyers waste too much 
time in the examination of the jurors. What’s the use of asking a man or a 
woman, after they have told you that they are single, how many children have 
they? (Laughter) Dou you want to say anything, Sid? 

Mr. Gistason: Yes, I want to say, what the hell difference does it make to you 
how much time we waste? Youre getting your salary anyway. (Laughter) 

Juvce Pearson: Yes, but the last legislature didn’t raise it. (Laughter) Now 
where are we? (Laughter) We have a few minutes. Well, Mr. Barbeau, what 
kind of a jury do you want? 

Mr. Barseau: Well, cousins. (Laughter) Actually, the kind of a jury depends 
on each and every individual case. You've got to study your case, it makes a 
difference whether your client is a female or a male, whether a child or an adult, 
their background, what they have accomplished, or lack of accomplishment, the 
way the accident happened. I could go on and give you example after example. 
For example, a pedestrian struck by a truck driver, you don’t want truck drivers 
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or their wives on the jury, just as a classic example. Whereas, under other 
circumstances, truck drivers, being members of a labor union, usually are pretty 
liberal fellows, and one would be the ideal juror; but in one case he'd be the 
worst possible juror. So you have to take into consideration everything about 
them, and we are coming to that in a little while, various factors; but you have to 
take into consideration their occupation, sex, age, nationality, and particularly the 
type of lawsuit that you have. 

Mr. Gistason: I am reminded, that question being asked down in Atlanta, 
Georgia, my friend, Hugh Head down there, and the judge asked him what kind 
of a jury do you want, what is the first thing you look for, and Hugh looked up at 
the ceiling and said, “Well, of course the first thing I look for is a couple of kin 
folks.” (Laughter ) 

So far as I am concerned, what I try to find in a jury, from the standpoint of 
the defense, is people with security, farmers who own their farms, bankers, money 
lenders (Laughter)—I just love them. They are about as tender hearted 
(Laughter )—I think that the occupation does disclose in a number of instances 
the conservatisn, innate conservatisn of people. I remember Cliff Gardiner 
used to talk about from the plaintiff's standpoint he liked to get people who were 
of the romance type of juror, people who had suffered persecution, for example 
Jewish people, the Italians, Irishmen, that they have a tendency to be more liberal 
with somebody else’s money than the ordinary conservative type of American, 
and I am not so sure but I agree with that to some extent, although it certainly 
doesn’t show itself in Hennepin and Ramsey Counties. The Irish over in Ramsey 
County are just lovely people to try cases from a defendant’s standpoint. 

Mr. Barseau: I can't explain that situation in Ramsey County either, al- 
though one Irish lawyer over there told me it was real simple, he said 12 Irish- 
men aren't going to let the 13th Irishman have more money than they've got. 
(Laughter ) 

Juvce Pearson: In accordance with the program, I am about to turn the 
meeting back to your president, but before doing so, I want to say a few words 
about Mr. Gardiner, whose name Mr. Gislason just mentioned. Clifford 
Gardiner was the most colorful lawyer Minnesota ever produced. He was on 
this panel from the beginning. Now the next question in my book is dynamite, 
and down before the Federal Bar Association, Cliff Gardiner tangled with the 
editor of the women’s page, or the women’s editor, or whatever her designation 
is, and I want to tell you a story about Cliff Gardiner, who died very suddenly 
last Christmas. He tried many, many cases before me. The last one in my 
courtroom, he represented the plaintiff against the defendant who was represent- 
ed by a rather young, but very, very competent lawyer by the name of Bill 
O’Brien. Cliff was a fellow who occasionally went outside the record, and it 
wasn’t unexpected, and he got half way through his summation, he said to the 
jury, “Now I want to tell you something. I was recently married. My wife is a 
lawyer in Dubuque. Now I want to tell you something else. She is a better 
lawyer than I am.” And with that, poor Bill O’Brien just exploded; he threw 
his arms in the air and screamed, “I'll stipulate to that.” (Laughter) A short 
while thereafter, the jury brought in a verdict for the defendant. (Laughter) 
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PresENT ScoveEL: Mr. Gislason’s suggestion about wanting bankers and one 
thing and another on a jury reminds me of a banker's story which is short and I 
am going to tell it because I have a captive audience here. A banker had lost one 
eye, and he had gotten a glass eye, which he was very proud of, he thought it was 
a good job, and there was a fellow that came in and wanted to borrow some 
money, and they discussed the thing a while, and pretty soon the banker said, 
“Well, now I'll tell you, I have got one glass eye, and if you can look and tell 
me which one is the glass eye, I'll let you have that money.” And the fellow 
studied the banker a minute, and he said, “That's the left eye.” “Well,” he said, 
“that’s right, but how could you tell?” He said, “I could just discover a faint 
glint of human kindness in it.” (Laughter) 

Now the stag luncheon, as you know, is at the auditorium, and it’s half a block 
east and three blocks south of the hotel. And then we will reconvene this session 
at two o'clock this afternoon. (Applause) 

Mr. GisLason: I just wanted to tell this story on Cliff Gardiner, as long as 
youre telling stories about Clifford. He was a colorful fellow, and he was a 
terrific lawyer. I loved him, and we traveled around on this thing many times; 
but if the ladies will forgive me, I'll tell you an incident that actually happened to 
him in a courtroom. The judge was talking about this four million dollar court- 
house that they built, and it is a beautiful thing, the acoustics are perfect, silence 
in the courtroom, and Cliff had been used to trying his cases in a courtroom that 
they had to keep the windows open, there were trolley cars running back and 
forth, and you couldn’t hear yourself, and he wasn’t a silent type. Anyway, Cliff 
was trying this case against a fellow by the name of Menz, against the Twin Cities 
Rapid Transit Company. He was trying it for a young lawyer who was sitting 
behind him, and Menz was objecting, he was trying it before a judge and he 
wasn't one of the judge's favorites, anyway, Menz was making objection after 
objection, and the kid was pulling on Cliff's coattails, and Cliff was getting more 
and more exasperated, and finally he turned around to the kid, and he said, 
“Damn it, leave me alone.” He said, “Between you, and Menz and that old son- 
of-a-bitch on the bench, I’m going crazy.” (Laughter) 


AFTERNOON SESSION 


PRESIDENT ScovEL: We have the jury empaneled. But I want to announce the 
Resolutions Committee will meet in Room 601 of the Wolcott Building 20 
minutes after the adjournment of this meeting. The Wolcott Building is located 
at the northwest corner of Second and Main. Anyone who might desire to have 
a resolution considered by the Resolutions Committee or presented to the conven- 
tion must do so in writing to them. Thank you. Now, I'll turn the meeting over 
to our panel. 

Juvce Pearson: Thank you. Since Mr. Gardiner is not with us any more, 
I wanted to omit the next question, what do you think of women jurors. It 
created quite a sensation down in Washington, but my associates here are in 
agreement. Nevertheless, they want to make some comment on it. What do you 
think of women jurors? 
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Mr. Barseau: Before I comment on that, I did want to say something about 
the age of jurors, and then I'll talk about women as jurors. 

It took a few years to convince me, but I now agree with Jim Dooley in Chicago, 
that I prefer jurors that are between 40 and 60 years of age for the plaintiff. The 
theory for that is, if they are between 40 and 60 years of age, of normal intelli- 
gence, they have seen the depression, they know something of the value of money, 
they are old enough to have had some of the problems of life, to have seen ad- 
versities, they have had deaths creep up, in other words, they can be appealed to 
emotionally, and let’s not kid ourselves, regardless of how logically we do it, 
that’s part of the plaintiffs approach; whereas, the young juror thinks money 
grows on trees and he has just seen the last few years and he can be very danger- 
ous and very cynical. 

Now, as to women, basically, I’m for women on juries, and I like to have 
women on juries. As a matter of fact I think they’re a little harder to fool, if 
you have got a tough case of liability, than men are. 

However, there are a couple of exceptions. I don’t care much for women on 
juries when I have a woman plaintiff. Because a woman’s inhumanity to a mem- 
ber of her sex is just basic. (Laughter) However, I will make an exception if I 
have a plaintiff who is sufficiently physically unattractive. (Laughter) So that 
the woman can look down upon her and say, that poor girl. They then will fight 
for her rights; but if she has got anything on the ball, from the standpoint of ap- 

‘ pearance, or a few other items, then I don’t want women. 

Secondly, and this may come as a surprise to many of you, when a little child 
is injured, I prefer men or grandparents. You can talk about mother love all you 
want for little children, but the mother love of a woman, as far as I am concerned, 
is for her own little child. She’s the one that’s got to take care of him, she’s the 
one that is home all the time and knows the hellion is a son of a gun; the men are 
away at work, and it’s the men that I can make cry over a 4-year old kid. So I'l 
take women on the jury any time except when I have an attractive plaintiff, or 
everything else being equal, with a little child, I prefer the men, because they see 
the child at the best, and don’t have the hard part of it. 

Jupce Pearson: Do you want to comment on that? 

Mr. Gistason: Yes. (Laughter) You know this Barbeau likes women be- 
tween 40 and 60. Ten years ago he liked women between 30 and 40. (Laughter) 
He would much rather like to have women on the jury that he personally knows. 
(Laughter) 

Frankly, I agree with Don. There isn’t anything in the world as lovely as to 
have 8 women on a jury, when you've got a woman plaintiff, and the first question 
on cross-examination invariably is, Mrs. Plaintiff, how old are youP When she 
tells you, every woman on that jury looks at every other woman on the jury, and 
you can just see that audible little titter going up there. (Laughter) She's a 
damn liar before she ever answers the question. 

I frankly and very seriously think, in spite of the fact that I made this statement 
down in Texas, and thought that I was going to get thrown clear out of Texas, 
that women, generally speaking, and I say this in all sincerity, and I’m talking 
now not just from the standpoint of the defendant, but women pay much more 
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attention and are much more serious and are much more, I believe, interested in 
getting judgment done—( Laughter )—or justice done—well, I’ve had so many 
judgments against me I can't help it—( Laughter )—in getting justice done than 
men are. Men are naturally much more sympathetic than women are, and 
particularly, I agree with Don, particularly as far as women are concerned, and 
as far as children are concerned. 

And after all, when you come to evaluating a dollar, you can take a fellow who 
has never made more than fifty bucks a week ia his life, and he’s got no problems 
spending one hundred and fifty thousand dollars of some corporation’s money. 
But a woman, these women statistically spend 80% of the money that is spent 
in this nation, and they know what it will buy, and they know the needs, and they 
will be much more realistic, and by realistic I, of course, mean conservative, in 
their verdicts. I think that is as far as I will go with it. 

Juvce Pearson: Okay. Do you ever emphasize some special point with every 
juror, or every prospective juror, that is? Or some particular jurors, or not at all? 

Mr. Barseau: Well, on emphasis, as a plaintiff's lawyer exclusively, and I 
think this is where many lawyers handling personal injury cases goof, whether 
you are talking to the jury on voir dire, whether it is generally, or whether it’s to 
the individual, a fellow who doesn’t specialize in this work doesn’t spend enough 
time talking about damages. I have been in courtroom after courtroom awaiting 
my turn, listening to the plaintiff's lawyer saying well, this on liability, and blah 
blah on the law and the evidence and so forth. The plaintiff's lawyer is in there 
to get the money. What's the use of kidding yourselves about it, and the quicker 
and the oftener you get to talking about money, the better. In the light of the 
insurance company propaganda— 

Mr. Gistason: I resent that. (Laughter) 

Mr. BARBEAU: —now prevalent throughout the country, and has been for 
several years, we have made it a practice in our office, we now ask the jury panel 
as a whole, or an individual if we’ve got a claim adjuster on there that we want 
to ask a few questions, because we know we're going to strike him, or if you want 
to have a little repetition, you can ask him, and then the panel as a whole, we 
now ask all juries, wherever we're working, if they have any preconceived views 
about the value of money, if they have any preconceived views about the value of 
personal injury cases, if they have any preconceived views about what is a sub- 
stantial verdict, and, where if you can get away with it and talk fast enough, we 
ask them if they have read any of the propaganda, as I just said that the insurance 
companies are putting out, and that’s a pretty rough word and a good defense 
lawyer won't let you get away with it, but you can use the word “advertisements.” 
And I do think this, that when you're trying a personal injury case, particularly 
where you have got a fairly good case of liability, and that’s the kind you should 
take, talk about money, emphasize it. Money is the object, it’s the object from 
beginning to end, and why not plant the seed right from the beginning. 

Mr. Gistason: Ordinarily when you get a defense of a personal injury case, 
99 times out of 100 if it’s tried all the way through, and you expect to try it, you’ve 
got the question of liability, the thing that I try to do is something I mentioned 
this morning, one thing you try to emphasize with the jury is the jurors’ oath, 
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and make him promise you under his oath that he will follow the instructions of 
the court and will apply the law that the court gives him to the facts as he finds 
them to be. It makes a powerful argument, when you can tell a juror that this js 
not a state of comparative negligence rule, that in our state we have, and I be. 
lieve you do too, don’t you, the contributory negligence rule, well, we do too, 
Just as you know it, just as I know it, just as anyone in the contributory negligence 
states know it, the jury applies comparative negligence. You get compromise 
verdicts on the question of liability. If you're fighting for that defense verdict, 
you've got to make the jurors realize that it’s wrong if they believe that the 
plaintiff was guilty of contributory negligence, to compromise it. When I have 
a situation of that kind, I make that jury, every single member of that panel, say 
to me under his oath that he will apply the law as the court gives it to him, and 
then I am in a position to challenge him with his oath. 

You know, I just have this thought about jurors, whether they’re your kin 
folk or your best friends or who they are. When a fellow gets into a jury box, 
at least this has always been my philosophy, and I like to look at it that way, 
that when a juror gets into that box and stands up and holds up his right hand 
and swears to Almighty God that he will try this case fairly and honestly, that 
he means it, and he wants to do what’s right, and it’s up to you, if you are de- 
fending this thing, to make him understand that in spite of the fact that he doesn't 
like it, nevertheless, it is right for him to bring in a defense verdict. Sure, we all 
have sympathies, we've got the greatest sympathy in the world. I can tell you 
that I was sick to my stomach watching a man walk out of a courtroom in which 
we had offered a substantial amount of money that would have kept him, and he 
walked out of that courtroom with nothing. It doesn’t give me any great pleasure. 
It isn’t my money; but nevertheless, we do have a job to do, and you do have a 
job to convince that jury and convince them that they have taken an oath and that 
they are a part of this great system of ours, and it is their job to do justice and to 
do it whether they like it or not. And that’s why, that’s the one thing, if I am 
going to ultimately challenge that jury, I am going to do it in the face of their oath 
that they have said specifically that they will apply the law to the facts as they 
find them. 

Jupce Pearson: We come now to the opening statement. What about the 
opening statement for the plaintiff, Mr. Barbeau? 

Mr. Barseau: To me the theory behind the trial of a lawsuit is a psychological 
thing, that it’s all one story from beginning to end, and it should all have equal 
emphasis. If you are going to break down, as far as we feel about plaintiffs’ 
cases, and ask the direct question of what is the most important part of a law- 
suit, we think it is the opening statement. And most plaintiffs personal injury 
lawyers agree with me. You have got the jury when they're serious, you've got a 
clean slate, they don’t know anything about the case, they're attentive, and that is 
the time that you can win most plaintiff's cases, right then and there, and you 
can make it almost impossible in the good lawsuit for the brilliant defense lawyer 
to get over that opening statement. 

Now the opening statement by a plaintiffs lawyer should always be strong, 
should be positive. Never use any words that indicate timidity or weakness. 
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Say we will prove, we will establish, we will do this, and again to follow along 
in the plaintiff's personal injury case as I told you on the voir dire, talk in your 
opening statement about damages in great detail. 

Referring to Cliff Gardiner, who is now dead, and we like to refer to him 
because he was such a lovable and colorful character; but he always used to say 
that he started his opening statement by saying to the jury, “There’s a few things 
the judge isn’t going to let me prove, so I'll tell you about them now.” (Laughter) 

Now on this question of opening statement, which I think is so important. I 
don’t mean by being strong and forceful that you overstate your position. I 
mean you state exactly what you're going to prove, and be darned sure you're 
going to prove that; but do it very forcefully, very positively, so that in effect, 
and let’s be frank about it, you are doing the best you can to prejudice the jurors 
not into keeping an open mind, because once the trial starts and negotiations are 
over, friendship is ended, and from there on you don’t care where the blows land. 

I got kind of a backhanded compliment, to show you what I mean, up in a 
little town in northern Minnesota last term they had up there. I was trying a 
case the first time before this country judge, and the night before I had spent 
about two fifths of Bourbon and about 8 hours with his reporter, and we had 
gotten to be great friends in that short period of time. Greater love hath no one 
like one drunk for another. (Laughter ) 

Mr. Gistason: I am sure the defendant wasn’t in that party. (Laughter) 

Mr. BarsEAvu: However, I made a very strong and positive opening statement 
and went as far as I could, and there were no objections. This was a little 
country court house and it didn’t have separate rooms, just little partitions in 
between, and the reporter whom I had seduced with the Bourbon is in at recess 
and says to the judge, “That was the finest opening statement I ever heard.” 
And the judge kind of growled, and he said, “Well, it’s a damn good final argu- 
ment.” (Laughter) 

Really, an opening statement by the plaintiff should have all kinds of prepara- 
tion, should be chronological, and it should cover everything from beginning to 
end, the good and the bad in this lawsuit, and he will never have an opportunity 
in the lawsuit to have the jury as completely in his hands as at that time. Don’t 
understate, don’t overstate, but be strong and forceful. 

Mr. Gistason: As far as the defendant is concerned, in our state the defendant 
may not make an opening statement until the plaintiff has put in his proof, which 
makes it very difficult for us. By the time the plaintiff gets through, he has 
indoctrinated the jury with the plaintiffs side of the case to the point that an 
opening statement, I should say in a large majority of the cases, is actually 
waived by the defendant, because the jury knows what the defense is by the time 
the plaintiff rests. 

I think that probably more lawsuits have been settled with good lawyers after 
their opening statement than any other time. When a good lawyer, an ex- 
perienced trial lawyer makes the proper kind of an opening statement, then I run 
for the men’s room, or somewhere afterwards, because I don’t want to talk to him. 
That’s the high point of his lawsuit. He’s going to put in some testimony before 
I'll even start talking settlement with him. 
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My good friend Berman, who I understand appeared here last year, has a 
philosophy about making an opening statement that I think is much better than 
any I can give you, and that is that you practice your opening statement op 
your wife, office associate, somebody, but make an opening statement for the 
plaintiff, and now I’m on the plaintiff's side, make an opening statement that is 
a story, that tells the story that fascinates that jury, and however you do it 
capture them, right now you have them, you're telling them this story, and you're 
telling it with all the vividness that goes with it, and that is when you will scare 
the living hell out of a defense lawyer, because that jury isn’t going to remember 
after three of four days of trial whether they heard you make the statement, or 
whether the witness said it. And in the final argument, I've heard more testimony 
that was put in the opening statement than there was put in by the witnesses, 
(Laughter ) 

I would just like to give you this little story. It did happen, actually. Its 
got two or three lessons in it. It seems there were two lawyers in Minnesota who 
were very good friends, one of them a plaintiffs lawyer and one of them a rail- 
road company lawyer that tried many, many cases together. The plaintiffs 
lawyer was representing a man who had been injured in a railroad accident, and 
claimed, of course, to have a total and permanent disability to his back. The 
case came to trial. This was before discovery depositions as we have them now 
up there. The case came to trial and the defense lawyer said to the plaintiffs 
lawyer, “Now look, Tom,” he said, “let's settle this lawsuit.” He said, “I’ve got 
motion pictures of your guy weeding in his garden, on his hands and knees, and 
we've got pictures of him hoeing in his garden, putting on storm windows, shovel- 
ing snow.” Tom says, “Is that all?” “Yes. Let's get rid of it.” He didn’t saya 
word. Tom gets up to the jury, and he says, “Members of the jury, this man was 
injured in this accident, and he went to the railroad company doctor, and the 
railroad company doctor treated him, and gave him advice, and among other 
things, he advised him to exercise his back—( Laughter )—and the plaintiff went 
out and he weeded in his garden, he even tried to hoe in his garden with an 
excruciating pain that put him in bed for weeks; but then, members of the 
jury, he tried something that wouldn’t require bending his back so much, he 
tried to put on some storm windows. As a matter of fact, he even went so far as 
to try to shovel snow.” So when he got all through, he walked over to the other 
attorney and he says, “Now, you old so and so, what the hell are you going to do 
with your motion pictures?” (Laughter) 

Jupce Pearson: In Minnesota it is an open question as to whether the court 
reporter is permitted to charge for recording the opening statement. 

Assuming that you have the money to pay it, or you get it for nothing, which- 
ever the rule eventually will be, under what circumstances, Mr. Barbeau, do you 
ask that a stenographic record be made of that opening statement? 

Mr. Barseau: Well, I never ask for a stenographic record of the defendant's 
opening statement, because as Sid outlined, under our practice, by the time we 
come to it, the defense usually waives it, because so much of the lawsuit has 
been tried. They don’t do it, but if I was a defense attorney, I'd have my opening 
statement taken down every time. 
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Mr. GisLason: I wouldn't let my father make an opening statement without 
taking it down. (Laughter) 

Mr. BarBEAv: Secondly, true in Minnesota, while we don’t pay the reporter 
for taking it down, I always slip him something, because I like to have him on 
my side. 

ol back to the forcefulness of opening statements, I don’t want any young 
lawyers to fall into the habit of misinterpreting forcefulness and getting too argu- 
mentative; and when you find yourself getting carried away, I learned this from 
an older lawyer and I kind of like it, in my opening statement I get carried away 
somehow or another every time, and once in a while you get an objection, and I 
like to get one, because I like to prove to the jury the fellow on the other side is a 
dink right away. (Laughter) And I always try to force him into objecting 
right in the beginning, because I don’t think juries like objections any more. 
But if you have gone a little far and are a little awkward, turn around to the 
court and say, “I’m sorry, Your Honor, I think I raised my voice. Ill speak more 
quietly.” Then say the same thing over in a quieter tone. (Laughter) 

Juvce Pearson: You have answered the question, do you want a record of 
every one? 

Mr. Gistason: Oh I just let them go. What's the use? They are going to 
argue it anyway, in the opening statement. 

Juvce Pearson: Should the plaintiff refer to the defendant’s claim in his 
opening statement? 

Mr. Barseau: To the claims that the plaintiff knows, and of course in Min- 
nesota we've got discovery procedure and the Federal Rules, so we know a lot 
more about each other’s files than you do down here under your practice. I 
refer to the defendant’s claims where I know it’s a claim they can’t support. For 
example, these insurance companies’ attorneys in Minnesota have got forms, 
they put in answers and just stamp the thing. You can be on the second floor 
of your home, and if their car climbs the tree and comes in and gets you in the 
bedroom, their Form A will have that you're guilty of contributory negligence. 

Mr. GisLason: Matter of law. (Laughter) 

Mr. Barseau: Under those types of cases, I like in the opening statement to 
refer to that type of claim by the defendant. In other words to say to the jury, 
this defendant claims that plaintiff is guilty of contributory negligence, and they 
have to prove it. The theory behind it is, I am attacking the sincerity of their 
defense from the beginning to end, so that the insincerity of that defense may 
slop over into the sincere part of their defense. 

Now if they have a claim of contributory or something like that that’s real, it’s 
live, that’s a good time for talking about money. There’s no use emphasizing— 
(Laughter )—their defense. So bring out their claims that you know in your own 
heart won't hold water, but don’t help them on their dangerous claims of defense. 

Jupce Pearson: Well the next one is, should the plaintiff call the adverse party 
for cross-examination, where that is permitted under rule or statute? 

Mr. Gistason: Let’s ask. Do you have that rule? Can you call for cross- 
examination of the adverse party? 

Jupce Pearson: Do you have it? 
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AvupIENCE: No, we don’t have it. You can call him as your witness. 

Mr. Gistason: As I understand it, you can not call an adverse party— 

Jupce Pearson: You make him your witness if you do. We'll skip it. 

Mr. Gistason: In Minnesota we have that right. 

Jupce Pearson: Well, we'll skip it. Now, we'll assume that all the witnesses 
are available from the beginning of the trial. Do you put in your case ip 
chronological order, or some other order? 

Mr. Barseau: Yes, on the plaintiff's side, and I think I'll take care of 
No. 4 there, too. We try to plan wherever possible, you can’t always do it, be- 
cause a witness can’t be there at a certain day, but getting back to something Sid 
said this morning, when he was talking about interviewing witnesses. We try on 
the plaintiffs side to use a chronological order, tell the same story that you told 
in your opening statement, a chronological order of witnesses, starting with the 
very strong, if not your strongest witness first, and in the personal injury case, 
winding up with a very strong witness, preferably an able doctor, and sandwich 
your weakest ones in between, and particularly not only is that effective with the 
jury, because getting back to the opening statement, your first witness, their minds 
are still clear, you have just told them what you are going to prove, and you want 
that first witness to really hit the ball. 

Another thing, getting back to what I told you about preparing witnesses, as 
compared to the weak and the strong, if you have a strong witness on the stand, 
and you've had your weak witness that you prepared in the office, generally if 
they're weak on preparation, they're still weak, no matter who you are, it doesn’t 
hurt them a darned bit to be sitting in the courtroom listening to the strong 
witness. I’ve had witness after witness who when I left the office he didn’t have 
it, he was still weak, but I have heard him listen to his fellow passenger, or his 
fellow police officer on the witness stand, and all of a sudden he was up there, 
so that it serves a double value, not only from impressing the jury early, but effect 
on the rest of the witnesses. 

AupIENCE: Can't you exclude them up there? 

Mr. Barseavu: In civil cases the court has the discretion. I’ve never seen it 
done. 

Mr. Gistason: I don’t believe I’ve ever seen it done either, and yet the court 
does have the discretion to do it, but they’re all plaintiff minded, these judges, 
including Judge Pearson. (Laughter) 

Jupvce Pearson: How about attempting to make a super-favorable impression 
upon a juror by calling him by his first name, or such things? 

Mr. Gistason: Well, I think—are you asking me? 

Jupce Pearson: Well, we all agree, it’s very bad, don’t we? 

Mr. Gistason: Well, I think that it should be reversible error for a lawyer 
to start addressing a juror by his first name and trying to create some kind of il- 
lusion of friendship with him, or singling him out, that sort of thing is in very bad 
taste. I don’t think it adds anything to a lawsuit, and frankly I don’t think there 
is any competent or experienced trial lawyer that tries to do it. 

Mr. Barseau: I think possibly you meant a witness, when you asked that 
question. 
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Juvce PEARSON: What did I say? 

Mr. BarBeau: You said juror. 

Juvce Pearson: Oh, excuse me. 

Mr. Barseau: Going back to jurors, I think in Minnesota it’s grounds for 
error to call a juror by his name after you have started. But I do think that there 
is one trick of the trade trial lawyers could cultivate, and I've tried to, I’ve worked 
hard at it. I think you can flatter a juror on the vior dire. In Minnesota the de- 
fendant examines the jury first, therefore he has the disadvantage of having to 
call them by their names, and having to learn how to pronounce them. I have 
worked hard at it, I can’t do it with a whole panel yet, but it’s good technique, 
especially if you are in a rural area where you may know a lot of them. I think 
an attorney makes a very good impression if he can stand in front of that jury, 
whether he’s first or last, if he can’t pick the whole panel, at least some of them, 
but you have got to be sure you're right, and call them by their names, and say, 
Mrs. Jones, Mrs. Copisch, whatever the name is, without the use of any notes. It 
just unconsciously flatters them, they feel like they are picked out. At that stage 
of the proceedings, it is perfectly proper. I agree with Sid about after the trial 
has started; but you can very easily and subtly flatter a juror by being able to 
say, Mr. Penaman, or Mr. So and So, and you have no notes in front of you or any- 
thing else. You've seen so many lawyers use the notes, and look at how to pro- 
nounce the name, and so forth and so on. But don’t goof and call them by the 


wrong name. 
Mr. Gistason: Don and I were talking about that at noon, and I was telling 


him about a case that I tried about a month ago, where there were 21 jurors on 
the panel, and my opposing attorney, and I think I run into the fellow who was 
against me in that case as often as any lawyer in the state, he stood up and called 
every one of those jurors by their names, starting from 1, 2, 3, 4, 5, 6, and then 12, 
11, 10, 9 and he went right back and forth and never missed a one of them. I 
wouldn't have believed it could be done, but he did it, without a note, without 
anything. 

Jupce Pearson: The question related to a witness, and I am glad now that I 
mis-spoke myself, because we had two propositions here, and I do not agree with 
Mr. Barbeau that the jurors should be singled out. In my judgement, it’s very 
bad practice. We had a St. Paul lawyer that persisted in doing that until, he was 
trying a case in an adjoining county, and in his summation, he says, “Now, Mrs. 
Schultz, you know very well, so and so.” And she said, “Indeed not, I know just 
the opposite.” (Laughter) That cured that lawyer. I think it’s bad business. 

Mr. Gistason: Well I believe that a courtroom is a place to be very formal 
and when you're addressing a witness or judge or opposing counsel, or whoever 
it may be, it should be in a formal manner, and you should use Mr. Jones, rather 
than Sam. I think juries respect you for it, and I think the court respects you for 
it, everybody does. 

Mr. Barseau: It seems I’m getting heat from Judge Pearson, and I think I 
made it clear to you that I said to refer to the juror by name without a note, and 
very formally, Mrs. So and So, and Mr. So and So. I agree with the Judge about 
any loose use of the first names. Also while we're back on jurors temporarily, 
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I don’t believe in going too far in your examination. A few years ago I hada 
very lovely elderly lady on the jury, and for some reason I wanted to know how 
long she had lived in Minneapolis, and I said to her, “Have you lived your whole 
life in Minneapolis?” And she said, “Not yet, young man.” (Laughter) 

Jupce Pearson: How do you handle a situation where you have an important 
eye witness, who is stupid or easily led? Sid, do you want to take a shot at that? 

Mr. Gistason: Well, you have two problems. First, you go over and over and 
over with him. I think probably that where you have a witness that a skillful 
lawyer can put words in his mouth on cross-examination, you simply must cross- 
examine him and cross-examine him and then cross-examine him to the point that 
he understands that he can’t let go, he can’t just for the purpose of getting off the 
witness stand say yes, yes, yes to anything that the lawyer asks him. You have 
to teach him the theory of the case. I am now talking about particularly the 
party, so that he understands. That, probably, is the most effective. If he under- 
stands what the ultimate end of his testimony is to be, he will have much more of 
a tendency to testify and to stick to his testimony than he will if you try to point 
out specific things to him that he must not answer yes or no to. While he is on 
the witness stand, there are lawyers, frankly I don’t believe that I’m one of them, 
that has ever reached a point where I can do it, but I was in partnership with a 
man during my early years in my practice who was one of the finest trial lawyers 
I have ever known. Incidentally, the only man I believe who was appointed to 
the Supreme Court of Minnesota by two different governors; but he had an 
ability to protect a witness on the witness stand like nobody I have ever known. 
Get that witness in a spot, and Tom would draw to himself the entire attention 
of the jury. I remember after I left him once I was cross-examining a witness of 
his, doing a rather splendid job with it, I thought, and I got to the point that I 
even lost dignity that I wanted to maintain, and I was pointing my finger at this 
witness, and he jumped between me and the witness and said, “Quit hypnotizing 
my witness.” (Laughter) By the time the furor was over and he sat down, the 
whole sting of the thing was out of it. 

I don’t know any other way except to, on direct examination, to say, let me 
lead them once in a while, but if you’ve got a bad witness, you've got a bad one, 
and you might as well face it. Then I always say, “It ain’t my money.” (Laughter) 

Mr. Barseau: You can see, representing the defendant, why he’s so fat and 
sassy; but I represent the plaintiff, and it’s always my money. (Laughter) 

On this subject of the stupid witness, I agree with everything Sid said about 
working on him and so forth. But I did want to go a little farther on protecting 
him in the courtroom. Because boy when they're stupid, you can go at it for 
days, weeks and months, and you aren't going to change anything; but in the 
courtroom you can help them a lot. As Sid said, lead them a little, the best way 
to put it is, lead hell out of them. (Laughter) You're a better witness than any- 
body in your lawsuit anyway, and you can get away with it most of the time, and 
if you don't, you ask, it’s leading, there’s an objection, it’s sustained, and the jury 
doesn’t like anybody objecting, then you can ask him properly, and by that time 
you've put the answer in his mouth anyway, especially if you're talking fast. 

Mr. Gistason: See what a little rat he is. (Laughter) 
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Mr. Barseau: However, I do think this is a pretty good trick to use, and 
that’s this: You know ahead of time that your witness is stupid, and we all 
operate on the basic premise, the average jury, their heart is with the witness, 
not with the attorney, they think he’s a smart aleck, and they start out with the 
witness, and that’s where their heart is. One way to lay a groundwork for a stupid 
witness who may goof on you, is to stand up, because he'll say “Yah” to anything 
anyway, and say, “Mr. Smith, I know you're shy, I know your bashful, and I know 
youre nervous, but you just take your time and do the best you can, and don't let 
Mr. Gislason or me upset you.” Then you've got a beautiful groundwork to start 
laying him; not only is the jury’s heart with him in the first place, but you've just 
told the jury he’s stupid (Laughter ), so their heart will be more with him. 

Juvce Pearson: Mr. Gislason, do you have any particular practice as to how 
a witness should be cross-examined? There’s a nice little question for you. 

Mr. Gistason: Well, there have been so many statements made about how 
to cross-examine a witness I think probably the best one and the most common 
one used is, never ask a witness on cross-examination any question unless you 
know what the answer is going to be, or you don’t giveadamn. (Laughter) The 
idea of brilliant cross-examination I think I can sum up in this statement: If you 
know some things that the witness doesn’t know you know, and those things are 
things that will cut holes in his story, then you can be a brilliant cross-examiner. 
But the idea of a lawyer, and that, of course, is true of all of us, as we start 
practicing, we feel that every cross-examination should be a vigorous cross-ex- 
amination. We should start with the beginning and go all the way through to the 
end. Your final result usually is that you give that witness a chance to tell his 
story twice. And that’s about all you accomplish. 

Cross-examination, I believe, is the most abused art that there is in the court- 
room. I think more cases are lost by foolish cross-examination, by over cross- 
examination; ordinarily, a juror is certainly going to wrap his arms around the 
witness rather than around the lawyer. The juror knows that the lawyer is the 
guy that is asking the questions, they know he’s the expert. They have sympathy 
for the underdog, and unless you can cut a witness, unless you can accomplish 
something by your cross-examination, what's the purpose of it? You ask too many 
questions. In my own practice, I have one particular one that I think indicative 
of over-trying. Well, that isn’t the one I would like to tell, since that has to do 
with another phase of it. I like this old story that I am sure many of you have 
heard, about the old fellow that was trying a case for a youngster, and the de- 
fendant was charged with having bitten off a piece of the plaintiffs ear in a 
scuffle; so the eye witness testified how they scuffled, how the defendant had 
bitten off a piece of this man’s ear. On cross-examination the old timer asked 
him, “Well now while they were scuffling around, they got down on the ground, 
didn’t they?” “Yes.” He said, “On the ground where they were shuffling were 
sharp roots and stones?” “Yes.” And he said, “Isn’t it very possible that the man 
could have lost that piece of his ear on one of those stones or roots?” “Yes, it’s 
possible.” The old fellow let’s him go, and the kid tugs on him and says, “Ask 
him if that isn’t the way it happened. Go ahead and ask him.” “Well, I'd rather 
leave it alone.” The kid says, “Go ahead and ask him, he'll say yes.” So, “It’s 
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your lawsuit.” He said, “Isn’t that the way it happened?” The witness said, 
“You know, I would have thought so, until I saw that fellow spit out that piece of 
his ear.” (Laughter) 

One thing I would like to say is, and how many times have you all seen it, 
is this one: “Isn’t it a fact,” and you glower, and you get your voice way down, 
“Isn't it a fact, Mr. Witness, that this and this and this happened?” You know 
the witness is going to say, “No.” But you ask it because you are convincing that 
jury that that is a fact, so you ask it and then you'll ask him again, and then youll 
say, “And will you swear that isn’t the fact?” And I love the witness who said 
once, when he was badgered with that kind of a cross-examination, he said, “No, 
Mr. Attorney, I won't swear to it, but by God I'll bet on it.” (Laughter) 

Mr. Barseau: Well on the subject of cross-examination, I basically agree with 
Sid. The most brilliant cross-examination that is ever held, “No questions.” 

However, there does come a time in any major lawsuit where there’s any major 
dispute where you have to cross-examine, and you've got the basic rule Sid gave 
you about don’t ask questions unless you know the answers; but these things you 
might consider, as long as you have got to go in and get your feet wet. Don't 
follow the order of his direct examination, or her direct examination. Jump 
around. That witness, if there is an able lawyer on the other side, has been coach- 
ed, as we were saying this morning, and they have been coached in an order, and 
the order is the order they testified in; and if you have to make a thorough cross- 
examination, if you follow the order, you have made it so easy for the witness. 
You're better off if you jump around. And above all, if you have to cross-examine, 
have terminal facilities, know when to quit. Don’t ask one more question. 

They tell that story about the plaintiff's lawyer. I think plaintiff's lawyers and 
defense lawyers who are in court all the time are all addicted to the excessive use 
of alcohol. 

Speaking of terminal facilities, they tell the story about the plaintiffs lawyer in 
Minneapolis, just as the jury went out, raced into the bar room, and said “Give 
me six double bourbons.” He drank them right down and fell flat on the floor. 
The bartender said, “Now there’s a lawyer I like. He knows when to quit.” 
(Laughter ) 

Juvce Pearson: Well— 

Mr. Barseau: Wait a minute, Judge, I’m not through. You can’t overrule me 
yet. In cross-examination, don’t explore around, don’t ask why, don’t let the door 
open, because the witness will kill you. The second best defense lawyer in 
Minneapolis, or the State of Minnesota—I have to say second best, because I'm 
down here with Sid— 

Mr. Gistason: You'd better. (Laughter) 

Mr. BarBEAU: —was trying a case with me about two years ago, a man that's 
brilliant, he has experience. He tells the story on himself and I love it. It was a 
death case. Two men were killed in a head-on collision. No survivors, no wit- 
nesses. As part of our case,—oh, the police officers were a couple stupid fellows 
who made no investigation, couldn’t find any skidmarks, couldn’t do this, and 
couldn’t do that. A gentleman called our office, Mrs. Jenkins was the surviving 
window, and gave us his name, and told us that he had stopped at the scene, and 
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what he saw in the line of skidmarks, which cinched the case for us, and that he 
had gone off without giving the police officers his name. And as I say, our client’s 
name was Mrs. Jenkins. We produced him as a surprise witness at the trial and 
his testimony was very devastating. However, the defense attorney was very 
good. He gave him a brilliant cross-examination, up to when he lost control of 
his terminal facilities. He showed that he hadn't given his name to the police 
officers, which fact alone put a lot of reflection on his testimony. He admitted 
he was around there for 15 minutes while they were there, he didn’t say anything 
to them. He admitted he called only my client not the other side. He showed 
all kinds of things that indicated prejudice in our favor. Up until then it was a 
perfect cross-examination. He should have stopped. It was excellent; but he 
couldn’t resist because he was going so good, and so he said, “Mr. So and So, why 
did you call Mrs. Jenkins, and nobody else?” And this witness looked at him, 
and said, “Because I wanted to give her a little peace of mind, and tell her that 
her husband died trying to dodge a drunk.” (Laughter) I’ve got some news for 
you, I didn’t coach him in that answer, because there isn’t any lawyer smart 
enough for that. But that’s what happens to you when you ask this why question. 

Another thing that’s safest on cross-examination, when you've got to feel a little 
bit, is try to cross-examine on collateral issues, where you can’t get hurt. 

Jupce Pearson: How do you expose an adverse witness that is suspected of 
falsifying? Do you want to take a shot at that, Sid? 

Mr. Gistason: Well you expose him if you've got some information that he 
doesn’t know you've got, and if you have got information that can expose him. 
I have no panacea, I have no idea how by glowering at a witness you can expose 
that witness as a liar, unless you have testimony, unless you have something. I'll 
give you an example of how you expose a witness—by pure luck. I was trying 
a medical malpractice case just a short time ago, defending it. The plaintiff was 
a woman who had had a very, very stormy time. She had broken her right tibia 
and fibula. Well, it went for five and a half years, and in the interim broke her 
other leg, and she had non-union for about two years, then a bone graft and every- 
thing else; but she was testifying about a particular day that had happened about 
two or three years before, and on cross-examination I just simply asked her, “How 
is it that you can remember these items, this day?” And that was a calculated 
risk in asking her that question. She says, “I’ve got a diary.” I said, “You've got 
adiary?” “Yes.” “Where is your diary?” “It’s home.” “Where at home?” “In such 
and such a cabinet.” “Well, it’s in a cabinet where your husband can find it?” 
“Yes.” “He can go and get it right now?” “Yes.” “Counsel, will you have him go 
and get it?” He brought it into the courtroom, she was a liar. The diary didn’t 
disclose anything like she was testifying to. This is pure luck (Laughter) to get 
something like that. 

But to get out and browbeat a witness into being exposed is something that I 
haven't learned, and I don’t know anybody who has learned it. You can buy 
books on brilliant cross-examination, but I'll venture that any one of those cross- 
examinations that you read that are so brilliant, you will find that the cross- 
examiner had something in his pocket that the witness didn’t know about. That’s 
when you're brilliant. Investigation, and knowing where the weak spot is, and 
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then hammering at that weak spot is the only way I know of exposing a liar on 
the witness stand. 

Mr. Barseau: On the way down, Sid was telling me this story about the 
woman and her diary, and he said it was pure luck. I asked him if she was quite 
attractive, and he said, “Yes.” I’m not so sure he wasn't in the diary before, and 
that it had nothing to do with luck. (Laughter) 

I do agree with Sid that hard work and sweat, the trial of a lawsuit is 90 percent 
perspiration and 10 percent inspiration. 

On cross-examination, don’t examine crossly. That’s just basic, even if you've 
got them over a barrel with a statement, do it in a polite way. Later in the final 
argument don’t tell the jury anybody was a liar, say they were mistaken. Courtesy 
pays dividends. And I'll say this, if the witness is on there lying, and you have 
nothing else in that lawsuit, no statements, nothing else, there aren’t any lawyers 
so brilliant they are going to trip them up, if the witness knows what he is doing. 
You've got to have something to do it, and when you do have something to do it, 
do it in a nice way. It’s ten times as effective as if you are hollering at them or 
trying to browbeat them. It just doesn’t work out. 

Jupce Pearson: If a witness would unexpectedly make an unfavorable answer, 
and you got something you didn’t want, then what would you do? Sid? 

Mr. Gistason: Well you know, I am going to take Cliff Gardiner as to that 
one. Cliff said when he got an unfavorable answer or an unexpected answer, 
from the witness, he said, “I immediately turn my back on the jury and I start 
drawing a picture of a part of a horse.” (Laughter) 

So far as I am concerned, I think that the only thing that you can do is to 
figure that’s just one unfavorable answer that you are going to get, and go on 
with your lawsuit. 

Ask a question. If you can think fast enough and if you can recover from the 
blow and not expose the fact that you got slugged, ask a question, in which, no 
matter how innocuous it may be, in which you would expect a favorable answer. 

Other than that, I don’t know. Try not to expose yourself, but by all means, 
don’t jump to your feet and make a scene about it, because that’s the worst pos- 
sible thing you can do. 

I actually had this happen. I don’t know, you talk about just that type of thing. 
I was telling Don and Judge Pearson about this last night. Don knows this lawyer 
very well. In our state we have a workmen’s compensation statute that does not 
give the plaintiff a right to trial by jury. Do you have that here? Do you appeal 
and have a right to trial by jury? You've got a schedule and it’s admitted liability 
and that sort of thing? Well, that’s what we have. Plaintiffs lawyers particularly 
are just simply afraid of that word Workmen’s Compensation coming out in trial 
of common law action. Now actually, the comp. carrier is subrogated to the re- 
covery in a common law action; but under our statute, and I’m sure under your's, 
the recovery for Workmen’s Compensation for an injury for Workmen’s Com- 
pensation, is far below what it would be in a common law action, for tort. 

But as I say, there is one thing that a plaintiff's lawyer, or the average plain- 
tiffs lawyer, has an unholy fear of, it is that the word workmen’s compensation 
might be mentioned in that courtroom, because they think the jury is then going 
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to say, he’s getting Workmen’s Compensation, let it go. And we are not entitled 
in our state to interrogate with respect to whether or not the plaintiff was receiv- 
ing Workmen’s Compensation. 

At any rate, in this case, the guy calls us in chambers before the start, and tells 
the judge that he wants to be sure that we are not going to interrogate the jury 
about workmen’s compensation, and that we are not going to mention those foul 
words in the presence of the jury. And the judge said, “Well, let’s find out what’s 
going on, what'll happen.” We are getting to the point where we are just being 
crucified on medical, and I’m just sitting there dying. Finally you get a chance to 
cross-examine the doctor. The doctor is giving percentages of disability, 40 per- 
cent of a leg, 60 percent of his back and so on. And I turned around to counsel 
behind me and I said, “Now, watch what happens when I ask this question.” I 
asked the doctor, “Isn’t it a fact, Doctor, that the concept of percentages of dis- 
ability of the extremeties of a person, your evaluating them in percentages, is a 
doctrine or a thesis that was developed under the Workmen’s Compensation 
Law?” Well, there isn’t anything about that, and the Doctor would have said, 
“I suppose so,” and that would have been the end of the mention of it. This at- 
torney bounced off that roof. That was the last question that was asked in that 
lawsuit. We then settled it. He made such a scene in the courtroom that I looked 
over and one of the jurors has got his finger in the air and he’s showing the other 
juror how you get so much for one phalanx—( Laughter ) 

Mr. BarBeau: We started out on the subject about what you do on the un- 
favorable answer, and I think Sid is right, you sit there like nothing had happened 
and show total unconcern, and you've just got to do it. That's what gives you 
ulcers at an early age. If the jurors look over at you and you are unconcerned, 
they may miss the big significance of the bad answer. As Cliff Gardiner, whose 
name we like to use, he used to tell me, “I always bring a lot of books to court. 
When he’s half way through the unfavorable answer, I just slam the books on the 
floor and knock them off the table, and they didn’t hear the last half of the 
answer.” (Laughter) 

Getting back to Sid’s story about the Workmen’s Compensation. He told me 
that story on the way down, and I didn’t say anything, but he must have been up 
against the inadequte plaintiff's lawyer. 

Mr. GisLason: It was one of your buddies. 

Mr. Barseau: I know it, but he was inadequate that time. I always take care 
of Workmen’s Compensation, because in every state the damages at common law 
are way beyond Workmen’s Compensation. For you young lawyers, you've got 
your perfect opening when you're on voir dire. Practically every injury that you 
try, they always ask whether they had any accidents or injuries in their family, 
and invariably somebody is going to say, “Well, my dad was hurt on the job.” 
Then when you're examining that witness, you say, “Well, that came under 
Workmen’s Compensation. That is correct. Well now under Workmen’s Com- 
pensation, you jurors—” 

Mr. Gistason: Right then you get stopped. 

Mr. Barseau: No you don’t stop me. He doesn’t stop me when I do this, 
and he can’t in any court. “As a juror it’s your duty to follow the law and the 
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evidence. If the law of Workmen’s Compensation is different than the law on 
damages at common law, will you disregard the law of Workmen’s Compensa- 
tion and follow the law as the judge gives it to you?” Now Gislason can’t stop 
me when I do that; and usually before that, if I can get it in fast enough, I'll say, 
“Will you disregard the fact that the Workmen’s Compensation Act awards pea- 
nuts?” (Laughter) If I can’t get that one in, I'll get in, “Will you follow the 
law of common law on damages, even though it’s vastly different than the law of 
Workmen’s Comp.?” Then after that, he can talk about Workmen’s Comp. until 
he’s blue in the face. 

Jupce Pearson: So far we have been talking about the witness who makes 
some kind of an answer, good, bad or indifferent. But supposing he doesn’t 
answer at all. Up in the Gislason country there in western Minnesota, there was 
a crusty old judge by the name of Pat Morrison about 40 years ago on the Bench 
hearing a case. One of the local lawyers was cross-examining the witness, and 
he got right up on top of him, pointing his finger at his nose, he kept repeating 
the question three or four times. Finally, the witness says, “Mr. So and So, if you 
ask me that question just once more, I'll slap you in the mouth.” And this lawyer, 
retaining the same position in proximity to the witness, turned to the Bench and 
said, “Your Honor, what shall I do?” And Judge Morrison says, “If I were you, 
I'd step back a few feet.” (Laughter) 

What about objections? Do you make them? 

Mr. Gistason: I think there again is one of the things that is overdone. We 
were talking last night at the table about it. Jurors are naturally reluctant to 
hear, or rather, don’t like to hear objections. I make as few objections as I pos- 
sibly can. Leading questions, I have this rule. If I believe that it will do me 
any good, that is to say, if I believe that a witness who is being led, is being led 
as Don suggests, for the purpose of herding him, if I believe that witness, that 
I can do myself any good by having him testify instead of Don, I wait until he 
gets right down to that point where it is important, where what he is testifying 
is going to the heart, and then I make a little speech in which I call attention to 
the fact that counsel has been leading this witness with a ring in his nose for this 
long and I haven’t wanted to take up the time of Your Honor’s court, but now I 
think it is about time that the witness should be permitted to testify himself. And 
juries pretty well understand that. They go along and they can understand. 
You can explain to them in your little speech that you make when you object. But 
this business of saying, “You live at 3320 Grand Street, don’t you?” “Object to as 
leading.” It’s ridiculous. The only time an objection should go in, I think, is 
when that objection is going to be sustained. For example, hypothetical questions. 
The hypothetical question is the greatest weapon that a plaintiff has. He gets his 
doctor up there, and he says, “Now, Doctor, assume these facts to be true. . .”, and 
then comes the most beautiful jury argument you ever heard in your life. So the 
examining attorney, attorney for the plaintiff, leaves some little item out of the 
foundation for that question, and you object on the grounds of foundation, he is 
going to you, “All right, Your Honor, I will withdraw that question and restate 
it.” And you know, sitting there, I am talking about the defense attorney, you 
know damned well he is going to get an answer to that question and you know 
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what the answer is going to be, and to sit there and object to it, it accentuates the 
whole thing in the eyes of the jury, and the jury doesn’t like you, because he went 
to all that trouble and you kept them waiting to hear the answer. If you have 
briefed the law so that either the court is going to keep out the answer to that 
question, or the court is going to be in error, then I say, make your objection, 
and make it vociferously, but aside from that, sit back. You're going to get it 
anyhow. You might just as well take it the easy way. 

Mr. Barseau: I pretty well agree with Sid about the lack of objections. 
Jurors are getting more and more cynical. In fact, the better trial lawyers some- 
times go all the way without objections. 

Mr. Gistason: Incidentally, they are just getting so they say, “Let it go in for 
what it’s worth.” (Laughter) 

Mr. Barseau: I might say this, to avoid objections in a trial, and I’m going 
back to preparation now, we definitely always do this with our clients in partic- 
ular. You know all about their background, you know about their bad points and 
you've got a pretty good idea of what might be improper cross-examination. And 
let me tell you as a lawyer, rather than objecting and trying to stop it, because 
even a successful stopping of a question will let the jury use their imagination, 
which is ten times as bad, they will imagine that the answer was ten times as bad 
as it’s going to be. I try to coach a witness about certain improper approaches or 
questions that will be asked. And to tell that witness or that client how I would 
answer that question if my lawyer didn’t object. In other words, I say to my 
client, this is an improper question, I won't object if you answer it this way, he'll 
be bleeding from his throat for ten years, and that way you will avoid a lot of ob- 
jections. In other words, you know there is something bad and they can go 
ahead in cross-examination and make an answer that will just murder the im- 
proper question, within a sense an improper answer. 

Now insofar as to what Sid said about objecting to leading questions. I try 
to lead all the time. Get it over with faster and there’s less chance of mistakes. 
(Laughter ) 

Sid says, well after a while he gets up and objects to leading and gets his little 
speech about their being led around by the nose. Now the truth of the matter 
is, with the able judge, and the judge that runs a tight courtroom, he'll get slapped 
down because that judge doesn’t allow objections to be arguments to be made; 
but if he has the evasive, easy, loose going judge, as the plaintiffs attorney when 
that happens to me, I always turn to the jury, with a kind of helpless smile, and 
say “I’m awfully sorry, I’m awfully sorry, Mr. Gislason, I was just trying to speed 
this thing along so I could get you jurors home earlier.” (Laughter) 

Mr. Gistason: That goes down as assignment of error No. 33. 

Jupce Pearson: Well apparently we are pretty well in agreement on this sub- 
ject. But I don’t want to leave it without a word of caution to those who just 
came out of law school last year. I teach in a night law school, have for 25 years. 
My advice to the young lawyer is to stay away from all leading questions. Some- 
thing like smoking cigarettes, it’s a bad habit to break. My advice to you is for 
the first year or two, even in a default divorce case, you stay away from those 





268 The JourNAL 


leading questions. You'll learn how to ask leading questions soon enough, 
( Laughter ) 

Mr. Gistason: Say Judge, we were talking about this unfavorable answer, 
I just remembered this. I give you my word this happened just exactly like this, 
I was waiting to try a lawsuit following the lawsuit that was immediately before 
us. The attorney for the defendant was one of the dearest friends that I have in 
the business, and one of the most able lawyers that I have ever met. The fact of 
the matter is, I think he probably had more to do with getting me into the trial 
business than anybody. I am speaking, Don, and Judge, of Arch English. They 
had finished the testimony. Arch had called his defendant back for one last 
question. The guy was sitting in the stand, both sides had rested. They were just 
sitting there talking to each other across the table, counsel, the fellow was sitting 
on the witness stand alone, and he said, “Oh well, I guess the whole thing was my 
fault anyhow.” (Laughter) What would you do with one like that, Don? 

Jupce Pearson: No comment? 

Mr. Barseau: No comment. 

Jupce Pearson: Well we have covered somewhat incidentally the witness 
who makes a speech; but perhaps we ought to go into it a little more. How do 
you handle an adverse witness who includes in his answer an argument or an 
explanation? Sid? 

Mr. Gistason: Well, that’s a little difficult. It depends entirely upon who 
'the witness is. I love a witness who will volunteer things, who will answer 
questions, “because.” I think if you just let him go long enough, he'll hang him- 
self. That’s one of the things that everyone of us does, when you talk to a witness, 
tell him to answer the question and don’t volunteer some additional information. 
But if a witness continues to do it, I make no point of it, except I may, if there is 
some reason, and there must be a reason for it, ask the court to strike that part of 
the answer that is unresponsive to the question. 

Usually, however, I’m sure that Don will agree with me on this, that it will be 
the attorney who is sponsoring that witness who will try to shut him up, rather 
than the attorney who is about to cross-examine him. 

Jupce Pearson: Any comment on that? 

Mr. Barseau: I agree with Sid 100 percent on that. It bothers me when any 
of my witnesses start talking, talking and talking, and as Sid said, there’s two 
things: you can appeal to the court for help; but more than likely the argumenta- 
tive witness, the clever lawyer like Sid, if he’s my witness and getting argumenta- 
tive, Sid will just lead him down the primrose path and saw him off. 

Juvce Pearson: I'll ask one more before the recess. Suppose a lawyer persists 
in asking objectionable questions, after a ruling. What do you do? Sid? 

Mr. Gistason: Oh I just ask the court to rule. I think that that goes into the 
same category with the answers of the previous question. If a lawyer asks a 
question, and then rephrases it, and then asks the same question after the judge 
has sustained an objection, and then persists in asking the question, the jury is 
certainly going to learn that he is being unfair, and the judge himself will take 
care of it. I don’t believe in making any scene about it, myself. 

Jupce Pearson: Any comment? 
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Mr. BarBeau: Well, I agree with Sid. What I try to do, if it’s too out of line, 
and a lot of times when you're being shafted improperly by the lawyer on the 
other side, I am always worried that the jury doesn’t quite get the significance 
of what’s going on. You know you are getting hit below the belt, but they may 
not get the point. So what I like to do, because I like to avoid objections in 
front of the jury, and they may not have got the drift, I usually ask permission 
to approach the Bench, and try to get the other attorney up there and make a 
record out of the hearing of the jury, about how far out of line he has gone, and 
how persistently he has done so and speak very frankly and very bluntly, because 
it’s all out of the hearing of the jury, and then it doesn’t look like you're crying 
for help. Of course the good defense attorney tries to keep from going up there, 
but if you run fast, he'll let you up there. 

Juvce Pearson: All right, Mr. President. 

PRESIDENT SCOVEL: I want to make one announcement here and introduce a 
couple of guests we are happy to have with us, and then we'll take a break until 
3:30. 

We are happy to have with us a couple of guests, one of them over here, 
I would like to have him stand and take a bow, and give him a hand, is Colonel 
Harley Lanning, Judge Advocate at Fort Riley. (Applause) 

Now we have another guest we are happy to have, and I’m going to have a 
little more trouble with his name than I did Colonel Lanning’s. He’s a Ceylonese 
and he is visiting in the United States for a period of a couple or three months, 
he’s a lawyer and newspaper man combined, and that’s a bad combination, too, 
but his name is worse, Ramaphelia Namasuveac Casteva per Kassam, is as near 
as I can guess it. (Applause) 

Now we'll take a break until 3:30. (Whereupon there is a short recess, after 
which, the following further proceedings were had. ) 

PRESENT ScoveL: If you will come to order, we will proceed with some 
more of the program, and then allow some time, as I understand it, at the end to 
answer questions. 

Jupce Pearson: Sometimes unusual things happen in a courtroom. People 
drop dead, they faint, they scream. A good friend of mine trying a case in a 
Chicago courtroom was shot to death by his client who sat behind him, with 
the jury in front of him. Mr. Barbeau, what would you do if something like that 
happened in the courtroom? 

Mr. Barseau: Well, generally I'd do nothing. Of course, if I got shot— 
(Laughter ) 

However, if my client, the plaintiff, breaks down and cries in a quiet manner or 
something like that, I just sit back and watch her with admiration. (Laughter ) 

Mr. Gistason: Don says that’s page 23 of the preparation. (Laughter) 

You know, I never heard this about getting shot in the courtroom. This has 
nothing to do with the practice of law, but it reminds me of an awful good story. 
A friend of mine was prosecutor of courts-martial in France, and he was 
prosecuting a colored fellow for having shot another colored fellow in the bar- 
racks. He had a third witness who was a colored fellow who had seen the whole 
thing. I'll try to make it as short as possible. Apparently the defendant had 
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come in through one end of the barracks and had walked right back to the other 
end, delivered his charge, and shot this boy right through the head. So he gets 
him to the point of describing the gory details, the eye witness was sitting in a 
bunk about half way down, and said, “You saw this defendant come in?” “Yes 
sir, boss, I sure did.” “Was he carrying anything?” “Yes sir, boss, he was carryiug 
a carbine.” “Well, what did he do?” “Well, sir, he walked right back to the back 
end of the building.” “What did he do next?” “He put a shell in that carbine” 
“Did you see him aim it?” He said, “Yes sir, boss, I sure did.” “Then what happen- 
ed?” He said, “Boss, I sure don’t know.” “Well,” he said, “you were there during 
the whole thing. You saw him, you saw him aim the gun,” and he was trying to 
get him to pull the trigger, and of course, being a defense lawyer he didn’t lead. 
(Laughter) “So what happened?” And this colored boy says, “Boss, I left. It 
was leavin’ time.” (Laughter) 

If somebody shot somebody in the courtroom, I’se leavin’. (Laughter ) 

As far as hysteria, I think you can almost sometimes with women predict when 
it’s going to come. We skipped over the cross-examination of women, and that’s 
a subject all in itself. I don’t know of anybody that is more adroit in anticipatiing 
what you're getting at in cross-examination than a woman is. You ask a woman 
what time she came home at night, she isn’t going to tell you that she came home 
on Wednesday, December 7th at twelve o'clock. She is going to say, “We never 
get home until 12 o’clock, or until after 12 o'clock.” She is going to circumvent 
you; but if you do happen to get lucky and box her in, the defense is hysteria. 
I’ve actually had it this year, and this is only May, and I've had it happen in three 
different cases, where hysteria was the defense. Well there isn’t anything you can 
do but sit there and let nature take its course. Of course the court always says, 
“We'll take a recess.” (Laughter) That’s the easy way out. 

Jupce Pearson: Any comment? 

Mr. Barseau: No, I agree with Sid about the difficulty of cross-examining 
women. 

Getting back to this crying business. If my client happens to do it, I think it’s 
very effective if it is done very quietly, just little tears running down, no hysteria, 
a quaver in the voice, and so forth, just a mild, mild breakdown. Cross-examina- 
tion of women is very difficult. They are smarter than men, they are used to 
cross-examination from when they reach the age of puberty on. (Laughter) 

Jupce Pearson: We come now to the expert witness. What determines 
whether you should have him, in addition to the attending physician? Don? 

Mr. Barseau: Well I don’t think I've tried a case without an expert witness 
in the last 15 years. I assume if the case is not of enough value, and all you've 
got is the attending doctor, and it isn’t worth investing a lot more money in it, 
you can go ahead; but generally speaking, I’m going against insurance companies 
and railroads who have money to spend, they can hire the finest doctor, and I just 
don’t feel I can go into court with a general practitioner and compete with their 
expert; and generally speaking now, most of your general practitioners have 
already called in an expert by the time you are in the case, depending on the field 
of injury, and if they haven't, I suggest it in as nice a way as possible, because 
you've just got to have a man that can compete. By an expert, I don’t mean an 
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medical witness who is just an expert in his field. I want him to not only 
be expert in his field, but expert in experience on the witness stand. Some great 
doctors are the very poorest witnesses, some experts that probably aren’t the best, 
are the finest witnesses, and their salesmanship is very important. 

Mr. GisLason: Well I got news for you. The crew that this gang uses as 
expert witnesses, are not novices when it comes to testifying. (Laughter) 

Well, from the standpoint of the defendant, ordinarily in a serious injury case, 
its a rule of an insurance company that even though the plaintiff, as they do in 
many cases, in our jurisdiction, has given you a copy of their own medical report, 
and they're very fair about the whole situation, the insurance companies, or the 
defendant, want an examination made by an independent doctor, a doctor of 
their choice, to be an expert. Many times we have that examination made and 
do not use the expert witness because the experts have tesitfied fairly and given 
a reasonable evaluation of injuries. 

I think that generally, in most cases, unless there is a wide divergence of 
opinion, and that happens very seldom, that there is a wide divergence of 
opinion on the extent of the injuries, for you to put on a witness for the defendant 
who has examined the plaintiff once or even twice, who has not gone through 
his period of treatment and convalescense, to give the plaintiff an opportunity 
to cross-examine that witness, just simply gives the plaintiff an opportunity to 
nail down every loose end of his case that he couldn’t put on on direct examina- 
tion. 

Incidentally, you have been trying to get some sympathy from this audience 
for your injured plaintiff. What would you do with this one? I am going to try 
a case Monday morning. In Minnesota, incidentally, different from your state, 
a passenger in an automobile has a virtual cinch. Ordinary negligence is enough, 
and unless you can prove that he was actually actively participating in driving 
the automobile, he is in position to, well virtually to get a directed verdict in his 
favor, because if the defendant driving the automobile was in any manner 
negligent, he’s stuck. I’m going out Monday morning with a fellow who was 
a passenger in an automobile, a man 52 years old, and he winds up a quadriplegic, 
so I am going to join the boys now who have really got pasted in Minnesota. 
And there isn’t any use in our having medical examination. This fellow is para- 
lyzed from his neck down. What's the use? Just going to go in and take it. 

Mr. Barseau: The only comments I have on that case Sid has next Monday, 
are: Number 1, I wish to hell I had the case for the plaintiff; No. 2, Sid hasn't 
any problem he can’t solve in that case with a check book and a pen. (Laughter) 

Jupce Pearson: Do you make any special preparation for the cross-examina- 
tion of this adverse expert? 

Mr. Barseau: Yes, very definitely. In the field of cross-examination, of 
course, as I told you before, try to avoid it, but with the expert doctor, of course, 
if he hammers at you pretty hard, you've got to do something. There are a lot 
of things you can do. Number 1, from your own expert, in your conference that 
you have had before you put him on, or you shouldn’t even be trying the case, 
you try to find out from him with his fertile mind in the field, because you're 
going up against a doctor that knows more about what he’s talking about than 
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you do, regardless of how much study you have put into it, find out from your 
own doctor some of the approaches that you think he is going to use, what kind of 
questions would shake him up a little bit, what books there are with statistics 
on the subject. Secondly, nowadays if you're going against the top expert in a 
given area, if you've got the time and the money, and I have found it very 
valuable in Minneapolis and Chicago, have someone in your office, whether it’s 
your secretary, or whoever it is, check for articles written by the specialist that is 
going against you, you are liable to stumble on some things so good, that you'll 
kill him so bad that he will never come in the courtroom against you again. | 
had an orthopedist in Minneapolis, he was a very good one, that was harassing 
me beautifully in whip-lash cases, and he butchered me. Boy, he’s a good looking 
guy, and he’s smooth with a jury, and is real tough, and he called every whip- 
lasher a fakir and got away with it. He said, “As soon as the litigation is over, 
they'll be better.” I kept looking and looking and looking, and finally I found 
a speech that he had made, and in there he says, generalizing to some audience 
that he didn’t care about, the whip-lash injury, they are always real, that they 
have nothing to do with litigation, that his best friend fell down the basement and 
had whip-lash trouble for 30 years and there wasn’t any litigation; that he had 
fellows in service that had no litigation involved and it was real. That on one 
or two examinations you couldn't find out the truth anyway. Well, the first time 
that I brought that speech out against him, I had an offer of $1500. I asked the 
jury for $15,000 and they gave me $15,000 in two minutes. As a matter of fact, 
the court set it aside, it was too high. (Laughter) But he got so mad at me 
before he was done that he got up and tried to leave the stand, and the court 
ordered him back down. 

Now it’s only where you've got the doctor on the defensive that you take that 
kind of a chance, and this is the only chance you'll get. Now generally speaking, 
you are not going to have that kind of a break. A former partner of mine, who is 
now dead, I thought did the greatest cross-examination; where you've got a 
brilliant doctor against you, you haven’t any speeches, there isn’t anything else 
you could do. I was just out of law school about two weeks, when he went 
against the best neurosurgeon in Minneapolis. He was representing a little girl 
who had an original brain injury, and she had made a good recovery—let’s not 
kid ourselves—but our doctor painted it pretty bad. Along came this neuro- 
surgeon on the other side, and he’s still alive, a terrific character, and he lives 
in the courtroom; and he said that she had recovered and that she was doing fine, 
everything contrary to the plaintiff. This experienced lawyer who is now dead 
approached it collaterally like this, and I thought very smoothly. He just asked 
him six or seven questions that he knew the doctor had to say yes to and then 
dropped them. He did it a mile a minute. He took her original symptoms. She 
was knocked out originally when the street car hit her, she bled from the ears, 
she was knocked unconscious, she was semi-comatose and so forth, she had 
writhing movement. So he said, “Doctor, is bleeding from the ears symptomatic 
of a brain injury?” Now the doctor has got to say yes, it is. “Is unconsciousness 
symptomatic? Is semi-comatose?” He asked him about five. The doctor knew 
where he was going, but he had to say yes to each one. He said, “That’s all.” 
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Later he argued to the jury that the defense doctor agreed with him that she 
had a brain injury. (Laughter) Well now the doctor didn’t, but it was subtly 
enough done so the jury went along with him, and that’s what counts. 

Therefore, unless you've got something cold on the doctor, you best examine 
him on collateral issues, or not at all. 

Mr. GisLason: Well, I don’t believe you can conscientiously represent either 
the plaintiff or the defendant in this modern day personal injury litigation with- 
out knowing what you're talking about, when you talk about injuries. If you get 
into a courtroom, you just have to know something about whether it’s a whip-lash, 
or a disc, or whatever it may be, you've got to know something about it, and you 
must not just sit idly by, and say, “Well, I’m not going to cross-examine the doctor 
at all.” Doctors just have a tendency to exaggerate when they’re on the witness 
stand; but strangely enough, doctors are all optimists when they're treating people. 
Well, we have no way of getting at the hospital or medical records in our state, 
that is the plaintiff's hospital and medical records, until they are offered in evi- 
dence. 

But when a doctor comes in to testify, and he brings his clinical records, that 
he must keep in his office—if he doesn’t bring them, I certainly want to know 
why—if he does bring them, I certainly want to look at them; and the wealth of 
material that you can get out of their optimistic approach during the period of 
treatment and convalescence is sometimes amazing. 

But there isn’t anything so difficult about learning what goes with the disc. 
A lawyer can learn it just as well as a doctor can learn it. You can learn it from 
medical journals, you can learn it from books, treatsies that have been written. 
You can go in a hospital and watch an operation being done. And if we lawyers 
don’t equip ourselves to stand up and cross-examine a doctor who is obviously 
exaggerating, then I don’t think we are doing the job for our clients. 

I agree with Don in a large measure on the manner of cross-examining. I 
think the use of texts, research, find what these doctors have written. We are 
fortunate in having a tremendous library at the Mayo Clinic, and if we are suc- 
cessful in getting somebody to sneak in there and do research, we can find almost 
anything. 

I have no feeling that you should lay off the cross-examination of a doctor if he 
is exaggerating. 

Mr. BarBeau: Because two or three lawyers spoke to me about it, they men- 
tioned that they have a great deal of difficulty in getting cooperation of doctors 
in many areas in this state, due to the press of business, and if there are any 
doctors in the audience now they are going to get mad at me; but that is true 
everywhere; and from a straight plaintiffs viewpoint, I find one way to get a 
lot of cooperation out of a doctor is not let your client pay his bill. (Laughter) 

Mr. Gis.ason: Well, I’m not so sure that the failure on the part of lawyers to 
get the cooperation of the doctors doesn’t find it’s way in a large measure, I’m 
not saying altogether, and I’m not saying maybe in a majority of cases, but in a 
large measure at the door of the lawyer himself. 

We are now in Minnesota developing, at least attempting to develop, a satis- 
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factory inter-professional code with the doctors. Some of that has been done on 
a national level by the American Bar Association. 

But there are certain reasons why a doctor does not like to testify. No. 1, he 
doesn’t like to testify because he is used to being the boss in the hospital, in the 
operating room, in his own office, wherever he works, that doctor is the king. He 
is the man who directs everything, and he is the ultimate. In the courtroom, 
to begin with, he isn’t the boss, the judge is. 

Jupce Pearson: Are you sure of that? (Laughter) 

Mr. GisLason: Any courtroom I’ve been in the judge has been the boss. So 
far I’ve been lucky not to go to jail. But here, he gets up there, his dignity 
suffers to begin with, when he is cross-examined, and he doesn’t like even a little 
bit of that, especially when it comes from a layman. 

But I will say this, just in our little town, which is about 10,000 people, we have 
15 doctors. There are 8 of those men who are surgeons, and good surgeons, 
We can call those doctors and we get all the cooperation in the world from them, 
because, No. 1, we keep them posted when they are to be there; No. 2, when they 
come into a courtroom, we see to it they are not kept sitting there for half a day 
or three fourth’s of a day; No. 3, we treat them with respect; and No. 4, we have 
educated them that they better know what they are talking about when they 
come up there, because they are liable to get killed if they don’t. The net 
result is that we get along splendidly with them. 

I think it is a matter for the lawyers themselves to take it upon themselves to 
make doctors willing to testify. Convince the doctor that after all just keeping a 
person alive isn’t sufficient. Like the old colored boy who says, “Boss, you-all 
can’t buy happiness with money, but you sure can stand a lot of misery with it.” 
(Laughter) And money is important to these people, just as well as their health 
is important. 

Jupce Pearson: Well, we'll leave the doctors for now to their own troubles. 
I’ve met quite a few judges here. We are now to take up the topic of the relations 
between the lawyers and the judges. 

Mr. Gistason: Are you asking for help? 

Jupce Pearson: Yes. (Laughter) But I don’t need as much help as I have 
heretofore when Mr. Gardiner was on the panel, because he used to tell me some- 
thing at these institutes that he couldn’t tell me in the courtroom. (Laughter.) 

No. 1, do you object to the judge asking questions of the witness? Mr. Bar- 
beau? 

Mr. Barseau: I have to be consistent. I like the judge, as Cliff used to say, 
to keep his big bazoo out of the lawsuit. I don’t want him giving a long explana- 
tion, as I told you this morning, and I don’t like to have him asking any questions; 
and if two lawyers are in the courtroom and know what they're doing, that judge 
shouldn't have to ask; but the thing that always scares me to death is that when 
they take hold, that the case is going to get away from you, and that you don't 
want. I’m opposed to judges asking any questions at any time. I do think if 
lawyers do try their cases thoroughly and properly, there won’t have to be any. 

Mr. Gistason: If there is anything I don’t want a judge to do, it’s to start 
asking questions of my witness. We have a judge, as both of you know, who has 
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a tendency to get into the lawsuit. I'll never forget the time I was trying a case 
before him. I had a witness and I thought I was being very adroit in the manner 
in which I was avoiding the subject matter that he was thinking about on the 
Bench, so when I was about half way through my interrogation, the judge said, 
“Do you mind if I ask a question?”, and you might as well say you don’t mind. 
(Laughter) So he goes in and he gets himself lost, and about 15 minutes later 
he is going along trying that lawsuit as beautifully as he can, and finally I started 
making noises and standing up and saying something, and he points his finger 
at me and he says, “You keep quiet when the judge is talking.” I got up and 
bowed and I said, “Your Honor, I’m very sorry. I didn’t want to interfere in your 
lawsuit.” (Laughter) 

A judge can, I think, in certain circumstances perhaps, get at something that is 
important to him from a standpoint of law, even if the lawyers are not well 
equipped, so to speak, to try the case. But in the event the judge wants to ask 
a question, I think it is his duty to call counsel from the table to suggest to them 
that such a question and such a line of interrogation might be of help in shorten- 
ing the case, and then let it go at that. But he should not take an active part in 
the trial simply because—and I say this to anyone who is a judge—no matter what 
that question is going to be, that jury is sitting there from the time that lawsuit 
starts, trying to figure out what the judge thinks about this case; and if he asks a 
question, they are going to come to the conclusion in the manner in which he asks 
it, the subject matter of which he asks, whatever it may be, they are going to come 
to the conclusion that the judge is favoring one side or the other. 

Jupce Pearson: Closely allied to this proposition is how far the trial judge 
should go in an effort to help a young or inexperienced lawyer. Believe me, 
that’s a difficult one. 

That happened before a veteran district judge in Minnesota. A very skillful 
lawyer on one side, and a freshman on the other side. And Judge Hughes took 
over, purely to help out the young man. This experienced lawyer took it for a 
day, and the following morning he arrived at the judge’s chambers very early, 
briefcase in hand, and he says, “Good morning, judge. Good morning. How 
much will you take to settle your case?” (Laughter) 

What do you say, Mr. Barbeau? 

Mr. BarBeau: On the question of helping inexperienced lawyers? 

Jupce Pearson: Yes. 

Mr. Barseau: I can’t answer the question. I only sue insurance companies 
and railroads, and they don’t have any inexperienced lawyers. (Laughter ) 

Jupce Pearson: It’s your baby, Sid. 

Mr. Gistason: Well, it does pose a very difficult problem, there isn’t any 
question about that. 

I remember one incident where an inexperienced lawyer was trying to prove 
a case that after some effort on the part of the judge to help him, the judge 
finally said, “We'll take a recess until 10 o'clock tomorrow morning and give the 
plaintiff an opportunity to employ counsel.” (Laughter) 

I think that an inexperienced lawyer is entitled to help, if he is doing some- 
thing by reason of his inexperience that is going to prejudice his client’s cause. 
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Cliff Gardiner and I used to get into violent arguments about this. Cliff's theory 
was an unexperienced lawyer has got no business in the courtroom, and perhaps 
there is something to it. I am not so sure but that at least in the trial field that 
there ought to be a period of internship before a lawyer is entitled to go out and 
experiment with his client’s cause of action. 

But assuming that he is there, after all, all kidding aside, what we as lawyers 
want to get done is at least reasonably to get justice. If by reason of inexperience, 
or the inadequacy of the trial lawyer, a client is going to lose a valuable cause of 
action, I think that there is an obligation on the part of the judge to do some- 
thing about it. But, I don’t believe it is an obligation of the trial judge to take 
over and try the lawsuit for him. I think that he may take a recess, and take that 
youngster into his chambers and tell him what he’s doing that’s wrong, if there 
is something that he can do to rehabilitate himself or to at least present his 
client’s cause in the manner in which it should be presented, to tell him how to 
do it, and if not, to suggest to him that he get experienced counsel to help him. 

But to permit a lawyer to simply butcher a case and then have a judge declare 
a non-suit, I don’t believe that that’s proper. 

Jupce Pearson: All right, what do you do if the judge criticizes you in the 
hearing of the jury? Don? 

Mr. Barseau: Well, frankly, I haven’t had that happen. Knock on wood. 
But I want to say this in all seriousness, and it ties in with Ross Malone’s re- 
marks this morning. I have followed one creed in the trial of lawsuits and I’ve 
been before stupid judges and biased judges; but to me, the law and our courts 
are bigger than anything else, and I do not believe in a lawyer being sarcastic 
or critical to a judge, or vice versa in front of a jury. If we want good public 
relations, we have got to have the lay people looking up to us, looking up to our 
profession, and looking up to our courts. 

Now there is a place, and Lord knows I've had it happen and I belong in jail 
for it now, where the lawyers and the judge can have it out. I have never seen 
a judge yet when the going got rough, regardless of whose conduct it was, you 
couldn’t go up to and ask for a recess and go in chambers, and whoever’s turn it 
is, blow your stack; but that’s in the trade. I believe a lawyer in that courtroom 
should give that court, it is the court, it doesn’t make any difference whether it is 
a particularly smart or stupid individual wearing that black robe, it’s a symbol, 
and he never should let lay people see him doing anything to destroy that symbol, 
and the court should have the same attitude. You can go in chambers and let 
your hair down, and you can really take off, and we do it right along, get the 
steam off if it’s bad; but in front of those lay people on that jury, we want them 
to admire our system of justice, and we have got to have respect for each other, 
and that applies to the trial lawyers and the court. 

Mr. Gistason: No one cculd help but agree with that statement. However, 
there is a fine line I don’t think anybody could exactly define, but I have had 
the experience of practicing before a judge who, let’s say, putting it very mildly, 
would have a tendency to favor one side, and that was not my side. I have 
situations where the judge was deliberately putting me in a position where he 
thought he was hurting me in the eyes of the jury. Now I don’t think that my 
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duty to the court, or that my duty to the system, is one that should necessarily 
require me to refrain from taking a positive stand, in circumstances of that kind; 
and I have done it on more than one, but very few occasions, where I have simply 
taken exception into the record to the tone of voice that the court has used, the 
manner in which he has conducted the trial, and I have taken it right in the 
presence of the jury. I think there is this fine line. You owe a duty to your 
client, actually, to fight back under certain circumstances. It isn’t going to do 
you any good to go into chambers and say, you dirty so and so, you're chopping 
me out there. He isn’t going to help you at all, he’s going to go back and chop 
you some more. But if you stand up on your hind feet and let him have it a 
couple of times, you may win the sympathy of the jury, and probably will. 

Jupce Pearson: Now we come to a honey of a question. Will you describe 
what you believe is the ideal trial judge? (Laughter) 

Mr. Barseau: That's real easy for me. My idea of the ideal judge, I don’t 
care whether he’s real smart or real stupid or what he is, my idea of the ideal 
judge is the decisive judge that rules fast, that rules finally. Nothing will drive 
a trial lawyer nuts faster than a vascillating judge. 

Judge Pearson is a judge, Mr. Gislason was a judge. They both were the kind 
I like. They differed a little bit. Judge Pearson is decisive and brilliant; and 
when Mr. Gislason was on the Bench, he was decisive. (Laughter) 

Mr. GisLason: Just let me tell you how decisive I was when I was on the 
Bench. Don Barbeau tried a lawsuit before me, when I was on the Bench, in- 
volving the amputation of a man’s arm, a traumatic amputation, it was torn off, 
a car door acted as the knife. The day that case ultimately went to the jury, I 
came back from lunch with another judge, and was walking over to the court- 
house, and I told the judge that I was going to grant what we call in our state 
a directed verdict against the plaintiff. I had virtually made up my mind. I 
go back there and change my mind and let it go to the jury, and he gets a verdict 
for $95,000. At least that’s one time you could have called me brilliant. (Laugh- 
ter) 

Seriously, these are the things that I believe are the attributes of an ideal judge, 
and I have been on this panel before, so I’ve got notes here that will tell me 
what I think. First and foremost, of course, I think an ideal judge must be a 
man of unimpeachable integrity. I can’t conceive of a trial judge or an appellate 
judge being anything else. I think he should be a man without prejudices. That 
is impossible, but so far as it can go, I think he should be a man without pre- 
judices. He should be tolerant. He must be a man of infinite patience, and he 
must be a man who is generous with his time and advice. He must be a man of 
humility, who recognizes that the respect and homage that is paid him is not 
personal, but that it is for the institution that he represents. I wonder if all of 
you haven’t seen the picture that was put out by I believe it was the John Hancock 
Life Insurance Company, the picture of the judge on the Bench—I think it is a 
magnificent picture—a picture of the man, and the caption under it, “We call him 
His Honor to remind us of our own.” I think he should be a man of vast ex- 
perience. I think a trial judge should be a man who has had trial experience. 
I think he is a man who, if possible to be ideal, should have had some experience 
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in both sides of criminal cases. He should be a man who can contain power and 
authority, and help rather than hinder trial lawyers in reaching justice. He 
should be a man who is not going to let the job “go to his head.” But by and all, 
I think an ideal judge is a man who is a human being, who should have a sense 
of humor, and who should be a kind man, and a friendly man. And this business, 
if there are any judges who feel that they may not associate with trial lawyers, 
that they may not visit at their homes, or the trial lawyers visit in their homes, 
and back and forth, I think that’s a mistake; because if a man, if a man hasn't the 
ability to withstand the friendships that he makes with the members of his Bar 
and the associations that he makes with them as he goes along in life, then | 
have some doubt about his ability to be a man of integrity that he should be. 

Now all of these things I say are attributes of an ideal judge, and I think they 
apply to an ideal lawyer as well. 

Mr. BarsBeau: To get back to this subject, because I just said such a cruel 
thing about Sid, I want to mention a little background here and tell you some- 
thing. Sid and I went to school together. We used to be each other’s body- 
guard, and I can see why I'm alive, but I still don’t know how he made it. 
(Laughter) I want to say this in all seriousness about Sid Gislason. It wasn’t 
in his introduction. He is as great a trial lawyer as I have ever gone against. 
But let me tell you what he did to the judiciary of Minnesota. He was appointed 
as a district judge, which is our main court of trial, in his 30’s. After less than two 
years on the bench, and during a session of the legislature, he resigned from that 
position with a blast in all the newspapers in Minnesota that he was going back 
and practice law, that he would not submit his wife and three children to the 
peonage of the low pay that judges get. As a result of his action in leaving the 
Bench and going out to practice, the salaries of our judges have gone up and up, 
and up and he led the fight, and that’s the kind of fellow he is. 

Mr. Gistason: You embarrass me. (Applause) 

Jupce Pearson: My comment on that is that I am very grateful to him. 
(Laughter ) 

Mr. Gistason: You know these judges are grateful, but they sure as heck 
don’t show it in the courtroom. (Laughter) 

Jupvce Pearson: The judges here may be interested in knowing that 29 years 
ago I was paid $7500. That remained that way until 1945, and every session 
of the legislature with the exception of 1953 and 1959 increased it so since 1957, 
I have been getting $16,000. Now I have plenty of money to join this organiza- 
tion that Mr. Gislason has described, but I am sure I can’t meet the qualifica- 
tions that he laid out. (Laughter) 

We come now to the closing argument, which I think will be the closing part 
of the institute, because we want to leave a little time for questions. There's a 
lot more stuff here, but we can’t make it. 

Now there is no need of me asking this question of Mr. Barbeau, because he 
never would waive a closing argument; but I'll ask Mr. Gislason, do you ever? 

Mr. Gistason: Well no, we don’t have the split argument as you people do; 
and as I understand the practice in the states where the argument is split, the 
plaintiff argues first, and splits his time, and the defendant must use up all of 
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his time, and the plaintiff rebuts; but if the defendant waives, the plaintiff then 
can not come back with his second half of the argument, is that right? In our 
state, I think there are only three, I know New York, Minnesota, and it may be 
Massachussetts, the only three states in the Union, that the defendant argues first 
and is not entitled to any rebuttal. It’s just one, two, defendant and plaintiff. You 
can imagine how rough it is on the defendant because he has to anticipate as well 
as he can what the plaintiff's arguments are going to be. He is not in a position 
to answer arguments and then have the plaintiff localize, so to speak, the 
rebuttal, so I don’t believe that we have ever, that I have ever waived a closing 
argument. I made one argument after a 14 day trial, I am not going to bore you 
with the details, that lasted 48 seconds; but that was before this judge that I was 
talking about. That’s one time I told the sheriff to go over and change the 
sheets in the jail, I’d be over there in about five minutes. 

Jupce Pearson: Mr. Barbeau, do you have any particular style of delivery in 
summing up? 

Mr. BarBEAU: Well as far as final argument is concerned. Once again, as 
I told you this morning, all parts of a lawsuit are part of the whole picture, and 
one is equally important as the other. 

However, on the plaintiffs side in the personal injury field, we feel, again if 
you have to break it down, that it is just at the opposite end of the opening state- 
ment, that the least important part of the lawsuit is the final argument. We feel 
we have won or lost our case before then. However, our final argument, of course 
it does have to be made, it is important. In this day of mass media, television, 
and so forth, we have dispensed with emotion, oratory, screaming, hollering, 
praying, and what have you. We try to give a cold, factual, scientific approach 
to the whole thing, with a lot of hearkening back to our opening statement, what 
we told the jury we would prove, and that we did prove it, with a great deal of 
accent on money. A very fine, serious lecture on the subject of money. And as 
a cold business basis, all these judges that I have ever been before tell the jury 
that there’s no sympathy should be in the lawsuit, and every judge is going to 
say that, but a good way to get around it in your final argument is to tell the 
jury you don’t want sympathy, because your client can’t eat sympathy, he can’t 
pay his bills with sympathy, and you've taken all the sting out of it before the 
court even uses it. Put it on a cold business basis, and by talking that way you 
are really being more emotional than if you were giving them a Bible speech. 

Mr. Gistason: I've already touched on the subject of final argument so far 
as cases of this kind are concerned, where I'm talking about liability, I have 
planned all the way through that lawsuit that their final argument is going to be a 
challenge to the honesty of the jurors. And incidentally, I think that this is 
something that particularly those of you who are young and comparatively in- 
experienced lawyers might do, and that is to make it a point to argue your law- 
suit as you go along in your case. In other words, don’t simply get an answer 
to a question that is favorable to you and make a note of that and you're going 
to spend all of the rest of the next three days talking to the jury about it. Point 
it up so that the jury grasps it at that time, rather than to save it for your final 


argument. 
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You know, I think this, that when you as an advocate leave out something in a 
final argument that is very obvious to every person on that jury, a juror or two 
jurors, at least the first one who points up that fact, points up that argument, he 
has discovered it, he is the boy; you didn’t think of it, he thought of it, and he 
becomes your champion in that jury room, because he has now made himself out 
to be a smarter lawyer than you are. 

Many times lawyers have a tendency to emphasize the obvious, in an argument, 
rather than to pick out your overall, general picture of the thing. 

I think that lawyers make a mistake—well, the next thing I was going to say is 
—now I’m talking about liability—I believe, and I’m one of the few of defense 
lawyers in our area, when I expect to get beat for an amount of money, that is 
when ‘the liability question is one that I am confident that will be resolved 
against me, I never fail to mention an amount, in the jury argument. I am 
talking about as a defense lawyer. 

Now let me ask this of you, are you permitted in your jurisdiction to talk 
figures? All right, then you have the same thing that we do. I can’t see why a 
defense lawyer should leave the whole thing to the plaintiffs lawyer, to talk 
money. If he doesn’t say something about it, the jury is going to look over at 
that blackboard, he didn’t say anything about it, that’s the only figures that 
they’ve got to go on, and if you get up there and are fair and are realistic, and 
point out why you are being fair and why you are being realistic, and it is based 
upon evidence that has come in, it has worked splendidly, as far as I am con- 
cerned. This idea of letting your plaintiff's lawyer come in and say, now we're 
going to take 20,440 t 10 dollars a day for pain and suffering, and 
$204,000, and we've got+to have-so much a day for medical, and that’s another 
$150,000, by the time you get up to‘these astronomical amounts, you're just going 
to dump this in the plaintiff's lap. Well, this is not apropos of argument, but I 
have in a number of cases put on an actuary on the stand. I did it in a double 
amputation case with a 10 year old boy. It was a horrible thing, he lost both 
his legs, they were burned off. He! laid) under the car, with gasoline dripping 
on them. But we took $50,000 and $75,000 as two figures, put an actuary on the 
stand, and showed exactly what that money would do for this youngster; and 
instead of their being able to argue that we need $56,000 to pay for socks for 
this guy’s prostheses, we said, he will need socks once every two months, a pair 
of socks, and we're giving him so much a month for the rest of his life, if you take 
this $50,000 and invest it in an annuity. That type of argument, and that type 
of approach to it is the approach that I think is effective. The defendant's 
lawyer must think, and you just can’t roll over and play dead and let the plain- 
tiff be the only one talking about money. 

One other thing I would like to say, and I would like to illustrate it. The idea 
of a lawyer getting up and calling attention to something else than that about 
which he is talking, in regard to a jury, is best illustrated by what happened with 
a couple of very good friends of mine. The plaintiff's lawyer, when he got up 
to argue, he poured himself a glass of water, he walked up to the jury, he held 
it up, he took a sip of it, he put it down on the jury rail, and he said, “Now 
members of the jury, from time to time I’m going to take a sip of that water, and 
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when I get all through with the water, I am through talking, so you can sort of 
watch me as I go along.” Well, he takes a sip, and he walks down, and he comes 
back and he takes another sip, and then he turns his back on the glass of water, 
and Pat reaches over and picks up the glass, drinks it, puts it back on the rail. 
(Laughter) And of course the jury watches it and bursts out laughing when the 
plaintiffs attorney finally gets it. 

Well, here’s what he’s doing, he is deliberately taking away from himself and 
from what he’s trying to get over to that jury, and if it’s worth talking to them, 
it's worth getting the message to them, but he’s taking a prop to take away from 
himself that persuasiveness that he has at his command. 

I just want to tell about one jury argument. This actually happened in a town 
down in the south part of the state back in the bootlegging days. A fellow by 
the name of Sam Bly was a defendant in a bootlegging case, and about the only 
thing that his attorney had by way of defense was some character witnesses. 
(Laughter) So Sam gets up—or the attorney gets up, and in his final argument 
to the jury, and he said, “Members of the jury. Do you know who Sam Bly is?” 
And he walks down to the other end of the box. “Who is Sam Bly?” He is 
working himself up to a peroration, he comes back, slams his fist on the rail, and 
he says, “Who is this man Bly?” A farmer in the back of the room couldn’t stand 
it any longer, and he got up and said, “He’s the biggest damned liar in Filmore 
County.” (Laughter) 

Jupce Pearson: Ladies and gentlemen, we have some more, but we can’t 
reach it. From now until quarter till five, we will submit to some questions. At 
a quarter to five, I'll turn the meeting over to your President. 

Question: Let’s get this answer to that using that actuary right quick while 
it’s hot, because I’m sure you have several answers. About that fifty thousand 
dollars to buy socks every two months. 

Mr. Barseau: That's right. Let them figure out the interest on it and it will 
come to three thousand a year, and so forth and so on; and then in your final 
argument, of course in Minnesota you're last, you start showing how he has to 
spend that every month, and by the time you're past groceries and socks, he 
hasn’t got anything left. I wish Sid would use that argument with me sometime. 

Mr. Gistason: [I'll use it. (Laughter) No, this is the principle. That was 
established in a case that was tried down in Dade County, Florida. The decision 
came down within the last year. A little boy lost a leg, a railroad train ran over 
him. They used this blackboard argument. The whole deal. I’ve seen the whole 
file on it, and the blackboard argument that was prepared in advance, and in- 
cidentally those are the figures I was thinking of, 20,440 days was this kid’s 
life expectancy. Now they set this whole thing up as a present payment to that 
kid. I tried the same case in a mock trial down in Austin, Texas with another 
lawyer; and I took those same figures and pointed out what—well, I'm getting 
ahead of myself—$248,000 plus was that verdict, which is absolutely, utterly 
ridiculous for the loss of a leg of a child. Sure, you can use this so that nobody 
in the world will pay him, but take $248,000, invest it in an annuity. This kid 
isn’t supposed to be able to live out of what you give him to make him whole an 
estate that is going to be a couple million dollars. Take this and make him whole; 
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but he doesn’t get the present value of that ultimate money down the years, it’s 
not $248,000, and it isn’t $150,000, if you buy an annuity and exhaust it at the 
end of his life expectancy; but these jokers want to use that kind of an argument, 
want the cash all in advance, and they want it without taxes and they want it 
without anything else. And I say to you that isn’t proper in any sense of the 
word. I don’t remember the figures on it, but at 4 percent, $250,000 will buy an 
annuity, you get the acturial figures, that will lift your head off. 

Question: Well, don’t you have to take Mr. Barbeau’s fee out first? (Laugh- 
ter) 

Mr. BarsEav: Well on this subject, and I'll be frank with you— 

Mr. Gistason: On top of the present value, something like that, I'll give him 
the same fee I get for defending it. (Laughter) 

Mr. Barseau: Let’s understand this. I am not a plaintiff's attorney who be- 
lieves in putting the insurance companies and railroads out of business. I've 
got to have somebody to sue (Laughter)—and I don’t want all the money, and 
I disagree with the plaintiffs attorney that does. Frankly, I've got verdicts that 
I thought were too high, I’ve told the court so and had them cut. 

However, on this point that Sid is talking about, I just didn’t like the $50,000 
figure that he was using. I agree with the gentleman that asked the question. 
There is some middle ground between the extremes. It may be in the given case 
$248,000, that an annuity is too much, in another case it may be too little. But 
to get around his argument of the fifty thousand and the annuity, first you can 
show, as I said, the groceries and so forth, how fast that’s dissipated; and don't 
forget that when they're talking about the annuity and the socks that it will buy 
for the amputated limbs, they are not taking into consideration to that jury, and 
that’s what you've got to argue, the pain, the suffering and the disability that 
boy has been through, or that girl, that they are going to have all the rest of their 
life, the shame and the humiliation. 

Mr. Gistason: Youre breaking my heart. (Laughter) 

Mr. Barseau: I think the greatest answer on shame and humiliation I ever 
heard in my life— Ill digress for a minute, because it came from a young doctor 
that was in his twenties, he didn’t know anything. I had a little girl who had lost 
her leg under a streetcar in Minneapolis, a very tragic case. Her father was 
overseas, and so forth and so on. She almost died from loss of blood, and this 
young doctor was the interne, and he saved her by cutting through all the red tape 
of our general hospital, just pouring the blood right into her, he didn’t have time 
to match the blood or anything else like they should, and he saved her life, but 
of course she was missing a leg. As a matter of fact, she wasn’t four, she was 
two. When we tried the case she was about four. Well, I had to use this young 
interne, we had a lot of experts in the case by that time, and I hated to use him, 
because he was green, and you couldn't tell him anything, kind of a bubbly kid, 
but I put him on, and they got to cross-examining him, and they were beating 
him up pretty good, and finally this old timer on the other side, he had been 
around a long time, a very able lawyer, “Why,” he says, “Doctor, when this 
girl grows up, she can put on an artificial limb, and go down to the beach and go 
in swimming, can’t she?” This young doctor looked at him, and he said, “Yes, 





Crvm. TriaL TECHNIQUES 283 


just like our President does,” this was when Roosevelt was President, “he’s all 
crippled up, and he goes in swimming.” And the young doctor looked at him, 
and not being an expert he made the brilliant answer, he turned to him and he 
said, “Well, I guess she can. But,” he said, “you know I think it’s a lot different 
for the President taking off his braces and going in his private pool than it will 
be for this poor little girl to go down to a public beach and unscrew her leg in 
front of everybody.” (Laughter) 

Mr. GisLason: I’m dead. (Laughter) 

Juvce Pearson: Anyone else? 

Question: I'll address these to both of you. Discovery depositions. We 
do not have discovery depositions in Kansas. What importance do you gentle- 
men place in your Minnesota procedure to the divulgence of facts you ascertain 
by virtue of having these discovery depositions in your code? Now that's the first 
one. The second question, so I'll just be asking once here, do you have pre- 
trail conferences before trial, and are they of any particular importance in your 
practice there in damage cases? I would like to hear from both of you on that. 

Juvce Pearson: Well, I'll answer the second question first. 

In some courts, there is compulsory pre-trial conference of every case, it’s only 
one district that I know of. 

In Ramsey County, 8 judges and only one county, we started out at the 
adoption of the rules with compulsory pre-trial conferences; but we abondoned 
the practice, because we came to the conclusion that they didn’t work. Next 
fall, however, we are going to try it again, and we are going to have one judge 
assigned to that and nothing else, in the hope of reducing the load. 

Mr. GisLason: I might add that I’ve heard, we have pre-trial discovery in the 
areas in which I practice, as well as Minneapolis, St. Paul and Duluth, and some 
of the judges are still doing it. I frankly think the manner in which it’s being 
done in the areas in which I have to participate in it now, it’s a waste of time. 
The fact of the matter is that I personally, out of my office, I don’t believe that I 
have attended a pre-trial conference in the last three years, simply because all 
they do is get you over and mark a bunch of exhibits, and you look at the file 
and that’s about what it amounts to. Nobody is required to divulge anything to 
anybody in the pre-trial conference, and what I can say about it is this, that of 
the people that I have talked to throughout the country about pre-trail con- 
ferences, I think it can best be summed up like this: A pre-trial conference is 
just as much value as the judge and the lawyers who are holding it make it. You 
get a judge who will sit down and actually try to resolve things, he can accomplish 
something if he will go after it. I think if you are assigned to it, you can actually 
accomplish something. Where it’s being done in Minnesota now, I don’t think 
it’s accomplishing a thing. 

Mr. Hickey: You understand that in Kansas, where we don’t have discovery 
depositions, we have to use if we can, that pre-trial conference. 

Mr. Gistason: Let me ask you this, sir, and I will repeat your answer for the 
group. At your pre-trial conferences, are the attorneys required to disclose to 
each other facts and things of that character? 

Mr. Hickey: They are not absolutely required, but some judges take a whole 
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lot firmer attitude than others. If you get a judge who takes a firm attitude, 
you can get a great many things accomplished. 

Mr. Gistason: Do you get a number of cases settled? 

Mr. Hickey: I had one case in the Federal court that was completely settled 
as a result of the pre-trial conference. It left nothing to be tried, by the time it 
was heard. 

Mr. Gistason: Speaking of depositions, we in Minnesota, I believe it was on 
January 1, 1951, adopted with some very minor changes, the Federal Rules in our 
state court practice. Prior to the time they were adopted, we had some pretty 
violent fights about it. One of the things that the opponents projected was the 
idea that you were taking away from the lawyer who was willing to work and 
willing to prepare his case, all of the information that he had prepared and that 
the element of surprise would be eliminated, and a two-fisted lawyer would lose 
stature under a rule that would permit somebody to come in and virtually go 
through his file. 

I don’t believe that there is a lawyer in the State of Minnesota today who 
would go back to the old type of practice. Don, don’t you agree with that? 

The use of depositions has now become uniform in any case of any seriousness. 
We don’t use them in a case that involves a thousand or fifteen hundred dollars 
or something like that; but in any case of any seriousness, depositions are taken, 
and they are taken not only of the parties themselves, but where there are wit- 
nesses about whose testimony there is any question, the deposition will be taken 
and at that time you'll get the whole story. It then gives an insurer, for example, 
an opportunity to evaluate the case for settlement purposes, because you have 
this testimony, and while a witness or a party may go back on a statement that 
they may have given, he isn’t in a position to go back on a deposition that he 
has given. 

The use of depositions is very effective and I do believe has reduced the trial 
load in our state. 

Mr. BarBeau: Well, yes, we all use it up there all the time in any major cases, 
and as a result, it’s still an adversary proceeding, but we have removed the 
element of surprise. By interrogatories we know the names of all the witnesses. 
It has led to more settlements, it’s a better way of doing business. Most of us 
were in favor of it for years before we got it, because we had had a lot of 
practice in Federal courts, and it seems to be sweeping in a lot of states, North 
Dakota is the most recent, and they have the most liberal set of rules. 

Before another question is asked, because I might not get to say this. I want 
to say something to this audience that I think is important. 

Now Sid and I are down here and we are adversaries and he kids around about 
how we gouge the insurance companies, we kid around about how they treat 
the plaintiff. Now the truth of the matter is this, among these lawyers: 

The handling of litigation should be a race to disclose the truth. The truth 
of the matter is, the better lawyers are working together in this field to seek 
justice. 

Today in America, there is an attack on the jury system, and on the personal 





Civa. TRIAL TECHNIQUES 285 


injury system, led by the do-gooders, the know-nothings, and those who don’t like, 
in reality, our jury system. 

Now I ask you all as lawyers, and as leaders of your community, to work to- 
gether to solve the problems of congested courts, the personal injury business, 
which we lawyers can do better than anybody else, before they give it to the 
damned bureaucrats. (Applause) 

Question: What was your procedure for getting the discovery rules in Min- 
nesota? 

Mr. GisLason: I believe it originated in the Minnesota State Bar Association 
and on to the Supreme Court. The Supreme Court adopted the rules. 

Mr. Barseavu: Sid, didn’t our legislature have to pass an enabling act giving 
our Supreme Court the anthority? 

Mr. Gistason: Yes, that’s right, yes there was an enabling act, giving to the 
Supreme Court the right to promulgate the rules, and then through the Bar 
Association the petition was made and the Supreme Court finally did it. They 
had hearings before the Supreme Court that involved days of argument and that 
sort of thing. 

Mr. BaRBEAU: Not only that, but the Supreme Court has created a committee 
and they are studying how the rules work and they have the power to amend or 
change in any place where we find out after a few years that we've goofed, they 
can be amended, and our Supreme Court does that regularly. 

Jupce Pearson: It is now 5:46 p.m. 

Question: I have a question on the investigative staff, whether it’s the plain- 
tiffs or the defendant’s side. What do you gentlemen find to be the general 
practice? I know something about insurance companies, but how do the plain- 
tiffs handle it? 

Mr. Barseau: Well in our office, we have two full-time investigators. 

Question: Laymen, or lawyers? 

Mr. BaRBEAU: Mine are laymen. I prefer laymen. This old attitude of a 
witness as against the lawyer, the witness will have the jury’s sympathy. I like 
the situation where the defense attorney says, the witness I have just impeached, 
“Well, Mr. Barbeau’s investigator, this lawyer that came out to see you, didn’t 
he?” Well, they've walked right into it. Usually I have my investigator on the 
witness stand, I’ve got one that looks just like an idiot, and he’s smart as a whip. 
(Laughter ) 

Jupce Pearson: Before returning the meeting to your president, I wish to 
say on behalf of myself and my associates, that we greatly appreciate your 
gracious hospitality and your kind reception. 

To the experienced trial lawyers, I want to make it clear that it never was our 
purpose to come down here to tell you how to try a lawsuit. 

We are very grateful for your patience and for your cooperation in trying to 
help the younger lawyers. In return, we only ask that you be charitable and not 
judge us too harshly on our corny jokes. 

To the younger lawyers, I say that we hope that in some small way we have 
directed your attention to some things not taught in law school, nor found in 
books. 
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This meeting is now under the direction of your president. (Applause) 

PRESIDENT SCOVEL: I am quite sure from the reception this has had you will al] 
agree that this program is one of the finest we have had and I want to com. 
pliment the Program Committee for it. They are the ones responsible for it, 
not myself; and as I said this morning, it is the custom of this Bar that when 
out of state lawyers come and contribute directly to the success of our meeting, we 
would probably make them honorary members without the payment of dues to 
this Association, and I would thus entertain a motion that these gentlemen s0 
be made honorary members of The Kansas Bar Association. 

(Motion made, seconded and carried. ) 

I anticipated the action that would be taken and I just happen to have a 
couple of metal certificates for Judge Pearson and Mr. Gislason showing that they 
are honorary members of this Association. I will have one for Mr. Barbeau, 
I have one for Mr. DeParcgq, but since he is in Chicago, and not here, he is not 
going to be made an honorary member, but you are, Mr. Barbeau. 

We certainly appreciate your help in this program. (Applause) I believe 
there is nothing further for this evening. 
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TAX DEDUCTIBILITY OF LEGAL AND OTHER 
PROFESSIONAL EXPENSES* 


By Pamur H. Lewis 
of the Topeka, Kansas, Bar 


A. GENERAL PRINCIPLES 


The deductibility of legal and other professional expenses is surprisingly con- 
fused. Confusion comes from any attempt to rationalize and reconcile the many 
decisions allowing deductibility of legal expenses and the even greater multitude 
of decisions denying their deductibility. One attempting to reconcile all of these 
legal authorities is apt to come to the same conclusion as was expressed by Justice 
Cardozo in Welch v. Helvering, 290 U.S. 111, in which he made the statement: 


“One struggles in vain for any verbal formula that will supply a ready touch- 
stone.” 


Justice Cardozo was writing an opinion dealing with the question as to whether 
particular expenditures (which were not professional expenditures) constituted 
deductible items or whether the same should be capitalized. Justice Cardozo’s 
statement is equally apropos in the area of legal expenses. 

1. The basic provisions, upon which one must rely in order to be able to 
deduct legal expenses, are Sec. 162 I.R.C. and Sec. 212 I.R.C. Section 162 is 
commonly referred to as “the Business Expense” Deduction Section, which pro- 
vides for and authorizes: 


“A deduction (of) all the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or business. . . .” 


Section 212 is commonly referred to as the “Non-Business Deduction” Section. 
This section was originally added to the 1939 Code as a second part of Section 
23(a), the predecessor of present Sec. 162. In the adoption of the 1954 Code, the 
two portions of old Sec. 23(a) were divided and now appear as Sec. 162 and as 
Sec. 212. Section 212 authorizes the deduction of: 


“All the ordinary and necessary expenses paid or incurred during the taxable 

year— 

“(1) For the production or collection of income; 

“(2) For the management, conservation or maintenance of property held for 
the production of income; or 

“(3) In connection with the determination, collection, or refund of any tax.” 


2. While the deduction of any expenditure is considered to be a matter of 
legislative grace, an understanding of the problems involved requires attention to 
be given to two sections which affirmatively state the negative, namely that 
specifically provide that certain types of expenditures cannot be deducted for 
federal income tax purposes. These two sections are Sec. 262 I.R.C. and Sec. 263 
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I.R.C. Section 262 is the so-called Personal Living Expense Section which pro. 
vides: 


“No deduction shall be allowed for personal living or family expense . 
except as may be otherwise specifically permitted.” 


It is quite readily apparent that many legal services deal with non-business and 
non-income producing types of activities or situations. It is quite obvious that 
this section must be considered in determining the deductibility of many legal 
or professional expenses. 

Section 263 is the Capital Expenditure Section. The wording of this section 
does not provide as literal a key to the non-deductibility of legal and professional 
expenses. It must be understood that by a long line of judicial decisions amounts 
invested in property or property rights of extended life are considered to be 
capital expenditures; and therefore not deductible as current expenses. 

3. In connection with the business expense deduction allowed by Sec. 162 
and the non-business expense deduction allowed by Sec. 212, it is important to 
realize that deductibility of a particular item under Sec. 162 is usually preferable. 
Most of this preference arises from the fact that business expenses, deductible 
under Sec. 162, are normally allowable in computing adjusted gross income. It 
will be sufficient for present purposes to note that, if a deduction can be taken 
for adjusted gross income, it still permits the optional use of the standard deduc- 
tion in computing the taxable income of the taxpayer. (Sec. 63 I.R.C.) 

4. Another basic principle is the fact that the Courts have, in many instances, 
passed upon the propriety of allowing a deduction as a matter of public policy. 
As we will note later, the Courts, in many instances, have denied a deduction 
even in the absence of any negative statement in the Internal Revenue Code and 
sometimes in the face of an apparent affirmative allowance of a deduction, merely 
because the Court believed that permitting the taxpayer to take the deduction, 
would controvene public policy, particularly as it affected public morals and 
ethical concepts. This is primarily involved in the area of criminal or quasi 
criminal types of situations and expenditures made in connection therewith. 

5. Legal expenditures frequently are incurred in the recovery of property or 
money. As a result of the legal services, the client has more money or property 
than he had before the services were rendered. In the absence of any specific 
section of the Code, it is the rule of thumb that the deductibility of such legal 
expenses must be consistent with the income tax treatment of the additional 
money or property received from the services. If the additional money or 
property constitutes taxable income, the likelihood is that the professional ex- 
penses incurred in securing such taxable income will be a deductible item. On 
the other hand, if the recovery results in non-taxable income, the likelihood of 
deductibility of the professional expenses is substantially minimized. 

The recent case of Adelaide Burgwin, 31 TC No. 96, is an excellent illustration 
of this point. Legal services were furnished during 1952, 1953 and 1954 in an us- 
successful attempt to secure a distribution of certain trust assets. The services 
were billed by the attorneys and paid by the taxpayer in 1954. The issue was as 
to deductibility of such legal expense. Under the law in 1952 and 1953 the dis- 
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tribution, if successfully attained, would have resulted in taxable income. A 
distribution in 1954 would have resulted in non-taxable income. Even though no 
distribution was in fact accomplished, the holding was that the amount paid in 
1954 attributable to services rendered in 1952 and 1953 (when the distribution 
would have been taxable) was deductible in 1954; but the portion paid at- 
tributable to 1954 was not deductible. 

It is impossible to discuss all types of legal expenses. With the above basic 
principles in mind, we will take a look at some of the more important categories 
of legal expenditures and give at least some brief consideration to the income tax 
treatment of expenditures for legal services in such categories. 


B. Lecau Services IN Tax MATTERS 


When the 1954 Code was adopted, Sub-section (3) of Sec. 212, noted above, 
was added to the specified types of non-business deductions permitted to be 
taken for income tax computation purposes. Since we are specifically dealing 
with taxes and legal expenses, it seems pertinent to start here in our examination 
of specified categories of legal expenditures. 

1, Even though Sec. 212 (3) permits deduction of legal expenses in tax matters 
as a non-business deduction, it is still important to determine whether or not 
such expenditures can be deducted as business expenses under Sec. 162. For 
example, it may be desired by the taxpayer to take the standard deduction. 
Where this is done, the only manner in which the taxpayer can secure maximum 
benefits from his legal expenses, which he has paid out, is to deduct them as 
business expenses. 

This presents no problem as far as corporations are concerned. Corporations 
are business entities, and it is uniformly considered that corporate matters are 
business matters, and corporate expenses are, except in the rare instance, treated 
as business expenses. 

The problem is not so clear when we deal with an individual taxpayer. An 
individual income tax return considers not only items, both income and deduc- 
tion, of a business nature; but also items which are non-business in their nature. 
The Internal Revenue Service is usually resistive to permitting legal expenses, 
incurred in conjunction with income tax matters involving personal returns, to be 
treated as business expense deductions. However, there is substantial authority 
that if the legal services are rendered primarily in connection with tax matters 
involving business income and deduction items, then such legal expenses should 
be treated as business expenses. 

One of the more definitive example cases is that of James J. Standing v. Comm., 
28 T.C. 789, where the adjustment in income taxes, proposed by the Internal 
Revenue Service, dealt with a readjustment of business income. The Tax Court 
held that the taxpayer could deduct such legal expenses as business expenses. 
While certain other aspects of the decision were acquiesced in by the Com- 
missioner of Internal Revenue, a non-acquiescence was filed as to the allowance 
of deduction of legal fees as business expenses under the facts and circumstances 
of the Standing case. This non-acquiescence was published in 1958-1-CB 7 and 
is indicative of the basic position taken by the Service. 
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The significance of the non-business deduction afforded by Sec. 212 (3) is 
very apparent if one examines the case of Lykes v. U.S., 343 U.S. 118. In this 
particular action, the taxpayer was contending that he was entitled to deduct 
legal expenses which he had incurred in fighting a proposed deficiency in gift 
taxes. The basic premise of the taxpayer's position was that he was protecting 
his financial possessions and his future income by resisting the gift tax deficiency 
assessment. However, this argument was rejected by the United States Supreme 
Court and the deduction was denied. The adoption of Sec. 212 (3) amounts to 
a statutory over-ruling of the end result of Lykes v U.S.; but the opinion is 
important in noting the limitations on deductibility of legal expenses and points 
up the significance of the specific statutory provisions of Sec. 212 as well as 
Sec. 162. 

In a sense, Lykes v. U.S. may be considered as a limitation upon the principles 
announced in Trust of Bingham v. Comm., 325 U.S. 365, which involved the 
right of a trust to deduct legal expenses which were involved in connection with 
income producing activities of the trust. In this particular instance, the right of 
deductibility was upheld. There is, of course, more of a direct parallel between 
income production in Trust of Bingham v. Comm. than was true in Lykes v. US,, 
since in the latter instance, the protection was only being afforded against possible 
loss of property which might, in the future, produce income. 

Even in the field of tax matters, we also run into the problem of public policy, 
which has been heretofore noted. As we are all aware, tax matters, in which 
legal expenses are incurred, may not only involve normal tax liability, but also 
may involve the imposition of civil penalties for fraud or criminal prosecution for 


fraud. The Courts are quite uniform in allowing deduction of such expenses, 
even though there may be evidence of fraud, if the attorney’s fees are incurred in 
connection with the civil penalty type of situation. On the other hand, if criminal 
prosecution in tax matters is involved, then the result seems to be governed by the 
issue of whether or not a crime was or was not, in fact, committed. More about 
this in one of the later categories. 


C. Depucr or CApPrraLize 


Quite often legal services are rendered in connection with the acquisition of 
property or in defending the right to property. In this area, the principal con- 
cern as to the deductibility of the legal expense is whether it can be treated as a 
current expense or whether it must be treated as a capital expenditure. If the 
latter, it cannot likely be deducted except by way of depreciation, depletion or 
amortization. This may be of extreme importance. The property may not be 
depreciable, which means that the legal expenses, which merely increases the 
adjusted basis in the property, will have no income tax value until such time as 
the taxpayer may sell or otherwise dispose of the property. A fee for legal 
services is much more palatable to a client if he can use it as a current deduction 
for income tax purposes. 

Reg. Sec. 1.263 (a)-2 gives a number of examples of capital expenditures, 
which cannot be deducted as a matter of current expenses. One of the examples 
is the following: 
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“(c) The cost of defending or perfecting title to property.” 


Legal expenses incurred in acquisition of property are normally held to be 
capital expenditures. Such legal fees constitute part of the cost of the acquired 
property and are included in the taxpayer's basis in the property. The decisions 
are nearly as uniform in denying deductibility of any expenditures connected with 
the perfecting or defending of title to property. Hence, a decision indicating a 
limitation of this basic rule is of particular interest. Such a decision is Allen v. 
Selig, 200 F. 2d 487, decided by the Fifth Circuit Court of Appeals in 1952. 

In the Allen v. Selig case, the issue involved the deductibility of litigation ex- 

incurred in establishing ownership by a wife in real estate, which had 
been held by the wife and her deceased husband in joint ownership during his 
lifetime. The litigation expenses were incurred in her action to prevent this 
property from being included in her husband's estate, and to avert the possibility 
of her property being subjected to a power of sale which was accorded to the 
Executor under the will, as well as for various administrative expenses. The tax 
action was a refund suit. Citing only the case of Trust of Bingham v. Comm., 
325 U.S. 365, in the body of the opinion, but with a footnote to a number of 
other cases including Rassenfoss v. Comm., 158 F. 2d 768 (CCA 7), the Court 
held that the litigation expenses incurred in retaining her income producing 
property constituted deductible amounts under old Sec. 23 (a) (2), now Sec. 212. 

While it is interesting to note the Allen v. Selig decision, and some other 
decisions of a like import, it is well to bear in mind that whenever legal expenses 
are incurred in connection with the acquiring of property, the perfecting of title 
to property, or the defending of title to property, the overwhelming odds are 
that the expenditure will be treated as capital in nature, and not as a current 
expense deduction. In Herman F. Ruoff, 30 T.C. 204, the Tax Court stated: 


“Where specific income is involved, the expense is deductible, whereas where 
all income for an indefinite future depends upon the result, this is a part of 
the bundle of rights of possession and ownership, is essentially capital in 
nature, and does not engender a deduction properly allocable currently to any 
limited year or taxing period.” 


Troublesome problems arise where specific income and also title, ownership 
and possession are involved. These cases introduce the concept of allocation of 
part of the legal expenses for deduction and part to capitalization. The principle 
of allocation spotlights the line of demarcation between capitalization and cur- 
rent deductibility. 

Of the many decisions involved in this area, mention of a few will give us the 
basic ground rules. For example, in William A. Falls v. Comm., 7 T.C. 66, the 
taxpayer had paid out $5456.58 as his share of legal fees and expenses incurred 
in defending a suit which was instituted against him and other parties wherein 
the plaintiffs were seeking to acquire certain patents and to require an accounting 
for royalties received by the taxpayer and his other associates. The legal principle 
was thus stated by the Court: 


“A portion of the legal fees and expenses is deductible as an ordinary and 
necessary expense paid during the taxable year for the production or collection 
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of income under Section 23(a) (2) (now Sec. 212). Because a portion of 
the legal fees and expenses was paid in defense of title, and therefore is not 
deductible, does not require the disallowance of the entire amount paid.” 


An allocation was made as to the fees and legal expenses paid; and an allocable 
portion was allowed as a current deduction under the former equivalent of Seo. 
tion 212. 

A similar holding is found in the case of Hochschild v. Comm., 7 T.C. 81, where 
again the taxpayer was defending litigation. The litigation was for the purpose 
of impressing a trust upon certain shares of stock. Also involved in the litiga. 
tion was the right to dividends. The Court held that the portion of the litiga. 
tion expense attributable to defending the title to the stock was a capital expendi- 
ture and non-deductible; but that the portion allocable to the dividends involved 
the collection of income and, therefore, was deductible under the former version 
of Sec. 212. 

In the Hedges case (Ralph E. Hedges v. Comm., 18 T.C. 681; aff. 212 F. 2d 
593) certain heirs undertook extensive litigation to recover shares of stock plus 
a money amount representing the illegally retained income from the stock. The 
taxpayer, Hedges, had paid out legal expenses of $21,000 in connection with the 
recovery of the shares of stock and the further recovery of $57,439, representing 
the income illegally secured from the stock. The Court sustained the Commis- 
sioner in his allocation of these attorney’s fees, the allocation being stated as 
follows: 


“The $21,000 of legal expenses incurred by you in 1944 was incurred in part 
for the recovery of capital and in part for the recovery of income, and that 
deduction is allowable only to the percentage that $57,439 bears to $82,289, 
the total of income and capital recovered.” 


This issue was disposed of by the Tax Court with the brief statement that the 
taxpayer had failed to show that the Commissioner’s allocation of the attorney 
fee was improper. 

As a last example, we note the case of Daniel Kelly v. Comm., 23 T.C. 682, 
where the taxpayer had been involved in litigation with his sister to perfect 
title to an undivided half interest in certain income producing properties, to re- 
cover moneys advanced on the mortgage indebtedness, to recover interest and to 
recover rental income. Again, the Court allocated the legal fees and expenses, 
holding that portion attributable to perfecting the title to the property and re- 
covery of loan principal payments were capital expenditures and, therefore, 
non-deductible. The legal expenses allocated to the recovery of interest and to 
rental income was deductible under the predecessor to Sec. 212. 

Proper allocation is primarily a question of fact. The determination, as made 
by the Commissioner, is presumptively correct. This means that the taxpayer 
must carry the burden of showing the incorrectness of the Commissioner’s alloca- 
tion. Where the problem of allocation is recognized, a long step can be taken 
towards protecting against arbitrary action by the Commissioner by the attorney 
making the allocation in his original bill for services and expenses. If such al- 
location appears to be reasonable, the practical result is that the taxpayer is 
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placed in an advantageous position; and the Commissioner has the problem of 
convincing a Court that the allocation made by the attorney charging the fee was 
not proper and was not allocated in good faith. 

At one time, attorney fees involved in the formation of a corporation were 
very undesirable from a tax standpoint. They had to be capitalized and could 
not be recovered during the continuation of the corporation. This situation is 
now changed by Sec. 248 of the I.R.C., which permits the optional amortization 
of incorporation expenses over a period of 60 calendar months. Oftentimes, this 
is really as advantageous to a new corporation as a current expense deduction. 
Often the corporate income in its early years will be low and taxed at the 
lowest corporate tax bracket, namely 30%. In subsequent years, if the corpora- 
tion is successful, it will probably get into the 52% bracket. 

Since incorporation costs are specifically amortizable, it is important that the 
incorporation expenses be promptly set up on the books of the new corporation. 
Usually, the attorney creating the corporation will be involved in many items of 
work, both directly attributable to incorporating and also in connection with the 
going concern operation of the corporation after it is formed. Here again, it is 
good practice to allocate the portion of the legal fees and expenses incident to 
the actual incorporation, bill these items and get incorporation expense onto the 
corporation books at an early date. This not only permits the amortization of 
these incorporation expenses, but also, protects against a possible charge that 
legal fees otherwise billed do, in fact, constitute part of the capital expenditure of 
incorporation. 


D. Divorce AND SEPARATE MAINTENANCE 


Matrimony, or the severing of matrimony, is essentially a personal, rather than 
a business, activity. However, attorneys are acquainted with the fact that when 
a divorce occurs, involving a husband of substantial means or income, at least 
some phase of the divorce negotiations or proceedings are devoted to the eco- 
nomics of the family unit and the amount which will be required to be paid by 
the erstwhile husband. When these demands endanger the business activities 
or the income producing properties of the husband, then the question arises as 
to whether or not the legal expenses incident thereto are deductible under the 
provisions of Sec. 212. As noted, Sec. 212 provides for the deduction of expenses 
incurred in the management, conservation, or maintenance of property held for 
the production of income. 

The attitude of the Tax Court is quite well expressed in the following statement 
contained in Joseph Lewis v. Comm., 27 T.C. 158, at 165: 


“We have held that legal expenses incurred by a husband in resisting financial 
demands made by his wife incident to divorce proceedings are non-deductible 
personal expenses rather than expenses paid or incurred for the management, 
conservation, or maintenance of property held for the production of income.” 


This case was affirmed by the Second Circuit in 253 F. 2d 821. An examination 
of the decision by the Tax Court indicates a lack of complete uniformity of 
thinking on the part of the judges. The Lewis case involved an extremely com- 
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plicated situation and a multiplicity of litigation, including incompetency pro. 
ceedings brought by the wife, a separate maintenance action, litigation over the 
dissolution of an income trust and defending an accounting action brought by the 
wife. Part of the judges thought that the portion of the legal expenses allocable 
to the trust action should be permitted as a deduction; another felt the portion 
attributable to the accounting action should be permitted as a deduction. One of 
the three Circuit Court Judges dissented as denial of deduction for the trust 
accounting legal expenses. The dissents indicate some of the complexities of the 
problem. 

As long as there is not a direct involvement of income producing property as 
part of the litigation or the negotiations, the chances of deducting any legal ex. 
penses on the part of the husband are remote. The Tax Court says NO. Among 
the Circuit Courts of Appeals, there is some diversity of viewpoint. The Second 
Circuit in the Lewis v. Comm. decision threw its support to the side of non- 
deductibility. One of the stronger cases supporting deductibility of a part of the 
legal fees incurred by the husband is one decided by the Eighth Circuit Court 
of Appeals, Baer v. Comm., 196 F. 2d 646, reversing and remanding a decision 
by the Tax Court adverse to the taxpayer, 16 T.C. 1418. In this case, the demands 
of the wife during the pre-divorce negotiations were large and, if required to be 
paid in a lump sum, would necessitate a liquidation of substantial income pro- 
ducing holdings of the husband. The findings of the Tax Court were to the effect 
that approximately $18,787.60 were paid out by way of legal fees, of which be- 
tween 80 and 90% of the services were rendered in connection with working out 
the amount of alimony to be paid to the wife and the form in which it should be 
paid. Even though there was this income connection or an income import to the 
work of the attorneys, the Tax Court held that the attorneys’ fees were non- 
deductible. On this point, the Tax Court decision was reversed by the Eighth 
Circuit Court of Appeals. Here again, an allocation would be called for between 
the services which were primarily concerned with the issue of divorce and those 
which were concerned directly with trying to protect the income producing 
property of the husband. 

Other decisions of like tenor are worthy of attention, such as Bowers v. Comm., 
243 F. 2d 904, reversing 25 T.C. 452; and George G. McMurty, a Court of Claims 
case, reported in 132 F. Supp. 114. 

A case which involves the field of divorce and alimony, but which also bridges 
into the category of public policy, is the case of Lindsey Howard v. Comm., 16 
T.C. 157, affirmed in 202 F. 2d 28. In this particular case, Howard was involved 
in two different pieces of litigation, one being the action by his wife for the 
collection of alimony, which prejudiced his career as an army officer, and the 
other a Court Martial proceeding in which the charge was failure to pay alimony 
to his wife. Neatly separating the issues as to deductibility of legal fees, the 
Court permitted the deduction of the legal fees incident to the Court Martial 
proceedings on the theory that these constituted a business expense protecting 
his business as an army officer. Deduction of legal fees incident to the underlying 
marital action was disallowed. 

Here again, proper consideration of tax factors may make it worthwhile for 
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the attorney, in billing his client in a divorce action, to allocate the fees and 
expenses between the divorce action proper and those fees and expenses which 
were incurred in connection with the actual preservation and continued posses- 
sion of income producing property. In the latter category, it will not be suf- 
ficient that the husband has to pay money, which may or may not be difficult 
for him to produce, or which might, in some way, limit his available credit. It 
should be recognized that unless the Tax Court changes its viewpoint, the alloca- 
tion will be of little value, insofar as securing a favorable decision for the tax- 
payer in the Tax Court. However, at least in the Court of Claims and in some 
of the Circuit Courts, the chances of a favorable decision on an allocable por- 
tion of the attorney's fees exists. 

What about the attorney’s fee for the wife? The normal manner of handling 
is to require the husband to pay the attorney’s fees which are incurred on behalf 
of the wife during the course of the divorce proceedings. Such payments by the 
husband are clearly non-deductible. Even the Eighth Circuit, in the favorable 
Baer case, denied the right of the husband to deduct the amount which he had 
paid for the wife’s legal expenses. 

On the other hand, if the wife paid her own attorney’s fee, to the extent that 
these fees are paid to secure income taxable to her under Section 71 of the 
Internal Revenue Code, the fees would be deductible by the wife. See TD-5889, 
52-1 CB 31. This suggests the possibility of a payment to the wife, represented 
approximately the amount of the attorney’s fees, reduced by the tax savings 
through deduction, with the attorneys then being paid by the wife. 


E. Tue “Pusiic Pouicy” Lourration 


Nothing in the Internal Revenue Code specifically provides that expenses con- 
nected with a person’s trade or business or involved in the conservation, 
maintenance or preservation of property or in income producing activities, are 
not to be deducted because of public policy. The denial of deductions under 
such circumstances has developed as a matter of judicial decision and administra- 
tive interpretation. It rests upon the theory that deductions are a matter of 
legislative grace and cannot be deducted without congressional grant. The Court 
then projects its reasoning further by deciding that Congress could not intend to 
grant a tax subsidity to practices which are unlawful and illegal. It is finally 
concluded that such deductions are not deemed granted by Congress as part of 
its legislative grace. 

To break in the policy of uniform denial of such deductions came in the 
decision by the United States Supreme Court in Comm. v. Heininger, 320 U.S. 
467. In this landmark case, the taxpayer had been engaged in the sale of dentures 
by mail orders. On the grounds of fraudulent activity, the right of the taxpayer 
to use the mails for carrying on his business was denied by the Post Office. He 
subsequently was involved in protracted and extensive litigation in an unsuccess- 
ful attempt to continue to carry on his business in the manner in which it had been 
operated. Such litigation involved him in substantial legal expense, which the 
Commissioner refused to recognize as an allowable deduction in connection with 
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his trade or business. This view was found improper by the United States 
Supreme Court and the deduction was allowed. 

The cases in this general area fall into two apparent patterns, insofar as it jg 
possible to rationalize and reconcile the decisions. In one group, we have legal 
expenditures in proceedings involving alleged illegal action, but where the pro. 
ceedings are not criminal in nature. Legal expenses in such proceedings are 
uniformly allowed as deductions to the taxpayer as long as they are closely con. 
nected with the actual business operations of the taxpayer. A successful defense 
is not the criterion for deduction. This is in keeping with the decision in the 
Heininger case, since the defense of Heininger was unsuccessful. 

On the other hand, if the legal expenses are involved in proceedings actually 
criminal in their nature, the right of deductibility appears to not only rest upon 
direct involvement with the business of the taxpayer, but also on the success of 
the defense. 

With reference to the distinction between criminal and non-criminal proceed- 
ings, the decision by the Sixth Circuit Court of Appeals reversing and remanding 
Hopkins v. Comm., 30 T.C. 1015, is of particular interest. This Circuit Court 
decision is reported in 4 AFTR 2d 5710. In this instance, the taxpayer was faced 
with civil fraud penalties, as well as an ordinary deficiency in income tax liability. 
He employed counsel. The counsel served him under an employment arrange- 
ment for some period of time but subsequently was dismissed. Later, the tax- 
payer was charged criminally for income tax fraud and plead guilty. Different 
attorneys were employed in the criminal proceedings. The Sixth Circuit Court 
of Appeals remanded the case to the Tax Court to take additional testimony and 
to determine the proportion of the legal fees paid to the first attorney attributable 
to tax matters, other than the possibility of criminal prosecution and defense. It 
held that such attorneys’ fees would be deductible only to the extent that the 
services were given on issues of income tax liability or the imposition of civil 
fraud penalties. 

The rationale of denying deduction of unsuccessful uteans to criminal actions 
is based upon the premise that irrespective of the business connection, it is not 
ordinary and necessary for a person to be involved criminally in a business opera- 
tion. Hence, expenses incident to actual criminal acts do not constitute ordinary 
and necessary expenses incident to carrying on a trade or business, even though 
the criminal act may have occurred in close relationship to business activity. 

The Internal Revenue Service is very reluctant to allow any deduction to be 
taken for legal expenses involving a criminal action even though the defense may 
be successful. A dismissal of a charge constitutes a successful defense since one 
is presumed to be innocent unless proven guilty. The Tax Court has been more 
liberal in allowing these deductions than in the area of divorce and alimony legal 
expenses. In the recent case of Clark v. Comm., 30 T.C. 1330, a branch manager 
of a corporation hiring magazine solicitors was charged with rape alleged to have 
occurred on an interview visit which he had with an applicant for a job. He 
denied vigorously the charge and subsequently it was dismissed. Before that 
time, he had legal expense. Also in order to protect his position with the com- 
pany he made, a settlement, upon the recommendation of his attorneys, as to any 
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possible civil liability, although denial of the alleged act was continued in the 
settlement agreement. Over the objection of the Commissioner, the Tax Court 
allowed these legal expenses incurred by the branch manager to be deducted. 

One word of practical advice. Any attorney, who has a client involved in such 
a situation, will find the Internal Revenue Service to be extremely resistant. One 
of the arguments which they advance is that in any criminal case, one of the pri- 
mary objectives on the part of the charged party is to preserve his personal free- 
dom and liberty. Hence, they contend that there are personal as well as business 
motives involved. By and large, this is true. The expense is of a non-routine 
nature and personnel in the Internal Revenue Service are reluctant to be liberal 
in allowing the deduction even where a good factual presentation exists. One of 
the other difficulties which usually faces the attorney under such circumstances 
is that the client has already had a sufficient harrassing in connection with a 
criminal matter, and so hesitates to involve himself in further litigation involving 
the same matter. All of this makes it quite difficult to adequately get a reason- 
able disposition of the taxpayer’s case. Here again, substantial help could be 
afforded if the attorney or attorney's representing the taxpayer in the criminal 
action would make an allocation of their fees, between those which are reason- 
ably attributable to the business activities of the taxpayer and those which might 
be outside of the scope of business activities or more personal in nature. 


F. Tax YEAR OF DEDUCTION 


It is not infrequent that the obligation for attorney's fees may arise in one year 
but the payment may take place in another. In addition to the question as to 
whether the fees are deductible under any circumstances, another question may 
arise as to the year in which the deduction should take place. 

Like other expenses, the rule depends upon the tax accounting basis of the tax- 
payer. If the taxpayer is on an accrual basis, the fees can be accrued even though 
the actual payment of the fees may take place after the end of the taxable year. 
On the other hand, if the client is on a cash basis, then the attorney fees must be 
paid within the taxable year in order to be deductible. 

These rules are important in connection with the billing of clients for services 
rendered, where the fees are allowable as deductions under either Sec. 162 or Sec. 
212. Normally, a taxpayer likes to take his deductions as quickly as possible, as this 
saves him taxes now rather than later. Sometimes, however, the situation is in 
reverse and the securing of the deduction in a subsequent year will be more 
desirable. One of the ways to build favorable relations with a client is to adopt 
a billing cycle to best meet the tax requirements of the client. For example, 
when billing a cash basis taxpayer wishing to take the deduction in the current 
year, submit the bill early enough to permit the bill to actually be paid within the 
year. On the other hand with accrual basis taxpayers, it is common to bill them 
as of the end of the year. If the bill is owed and is an obligation and fixed in 
amount as of the end of the year, it is then subject to accrual. 

Whenever an attorney is rendering legal services to a member of his family, or 
a related business enterprise or corporation, it is always well to have in mind 
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Sec. 267, if the client is on an accrual basis, and if the lawyer is on a cash basis, 
Since most lawyers do operate on a cash basis, the applicability of Sec. 267 de- 
pends usually upon the relationship and whether or not the client reports his 
income tax on an accrual basis. The significance of Sec. 267 is that, in the area 
of related parties, an accrual of an item by an accrual basis taxpayer owed to a 
cash basis taxpayer in the related group will not be allowed as a deduction unless 
the same is paid within two and one-half months after the close of the taxable 
year of the obligor. Failure to pay within this period of time can cause the ir- 
revocable loss of the deduction. 

Another interesting aspect to the timing of a deduction is the problem involved 
where the litigation brings to the client a substantial amount of compensation or 
back pay, permitting the application of the spread-back rules under Sec. 1301 and 
1303. In general, the taxpayer will not be required to pay more taxes on such 
compensatory payment (which must amount to 80% of the total compensation 
earned over a period of 36 months or more) or on the back-pay than would have 
been paid in income taxes if the amounts had been received over the period for 
which the compensation or back-pay was payable. Frequently, when litigation 
ensues in this area, the recovery will take place at a subsequent period and may 
occur in a period when the taxpayer has a limited amount of income to offset 
against the attorney’s fees which might be earned by the attorney. 

An interesting case involving such a recovery is Cotnam v. Comm., 28 T.C. 947, 
and report on appeal in 263 F. 2d 119, (CCA 5). In this case, Mrs. Cotnam had 
left her employment in a theatre to serve as a resident attendant and friend of a 
Mr. Hunter, under a compensatory arrangement whereby Hunter agreed that he 
would leave her 20% of his estate. Lest your idea be distorted, it should be 
understood that illicit sexual relations were not a consideration for the contract. 
This important ethical fact was established by a jury finding. 

Although Ethel Cotnam faithfully fulfilled her agreement over a four and one- 
half year period, Hunter failed to make the promised will and died intestate. 
This forced her to litigate her claim; and the litigation was long and bitter. To 
effect her recovery, Mrs. Cotnam employed attorneys who agreed to represent 
her for a 40% contingent fee. Of the eventual recovery of $120,000, Mrs. Cotnam 
received approximately $70,000 and the attorneys approximately $50,000. Both 
the Tax Court and the Fifth Circuit held the recovery constituted taxable income 
to Mrs. Cotnam; and was not excluded from gross income as a bequest or 
inheritance under the then equivalent of Sec. 102 I.R.C. It was also held that, 
since the recovery was compensatory, the tax liability would be computed by 
application of a spread-back under the provisions of old Sec. 107, now Secs. 1301 
and 1303 of the 1954 I.R.C. 

Pertinent to our subject matter, the most troublesome tax question was the 
treatment of the fees received by the lawyers. The evidence showed that upon 
receiving the judgment proceeds, Mrs. Cotnam endorsed the check, it was 
deposited by her lawyers and they issued to her their check for her net proceeds. 
Her contentions were in the alternative: 

(1) That she never “received” in tax contemplation the $50,000 receivable 
by her attorneys; or 
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(2) If she received the gross award with right of deduction of attorney fees 
(under present Sec. 212 I.R.C.), the deduction should also be spread-back ratably 
with the recovery in computing the tax under present Sec. 1301 or 1303 I.R.C. 
The Tax Court rejected both contentions. It was pointed out that the relief pro- 
visions of Secs. 1301 and 1303 (then Sec. 107) only applied to gross back pay or 
recoveries and not to deductions or to net recoveries. Under this decision, the 
entire $120,000 was treated as taxable income to Mrs. Cotnam, computed as 
spread over the 4% years of employment. However, the $50,000 received by the 
attorneys was treated as a deduction in the year of receipt of the judgment pro- 
ceeds. 

The Fifth Circuit concurred with the Tax Courts that Secs. 1301 and 1303 only 
permit computation, on a spread-back basis, of gross back pay recoveries. How- 
ever, it reversed the Tax Court on its holding that the entire $120,000 was income 
to Mrs. Cotnam. It held that her gross income was only the portion of the 
recovery to which she was entitled under the contingent fee contract. 

Query: What if the contingent fee agreement did not “assign” 40% of the 
recovery to the attorneys; and the client only agreed to pay a fee amounting to 
40% of the total recovery? 


G. Estates AND ATTORNEY FEEs 


Most attorneys are acquainted with the fact that some flexibility exists in con- 
nection with the deduction of attorney’s fees involved in estate matters. These 
attorney's fees, along with other administrative costs, can be deducted for estate 
tax purposes under the provisions of Sec. 2053 of I.R.C. However, if the estate 
has income producing property, or income producing assets, or carries on a trade 
or business, the attorney’s fees, to the extent attributable thereto, can be deducted 
under either Sec. 162 or Sec. 212 I.R.C. The requirements, of course, are that 
the attorney’s fees have a reasonable attribution to the income producing activity 
or property. See Trust of Bingham v. Comm. 325 U.S. 365. Furthermore, the 
income tax deduction can only be taken if the return is accompanied by a waiver 
of estate tax deduction for such attorney's fees. This is required by Sec. 642 (g) 
LR.C. 

It is not infrequent in a substantial estate for this option to be of material 
benefit. Whether the attorney's fees are deducted for estate tax purposes or de- 
ducted for income tax purposes depends primarily upon the respective brackets 
of tax. If the estate is subjected to an estate tax above the normal income tax 
brackets, then and in such event, the attorney’s fees will usually be deducted for 
estate tax purposes. Where the reverse is true, a portion of the attorney's fees 
may be deducted for income tax purposes thereby saving such amounts as may 
be represented by the differential between the tax brackets for the two types of 
taxes. 


H. ALLOCATION OF FEES 


At different points, discussion has been had with reference to the problem 
of allocation of fees. Here is a place where any attorney can be of material 
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assistance to the client by bearing in mind income tax principles. Careful con. 
sideration should be given to the allocation of fees where such fees may be 
partially deductible or partially non-deductible. 

It cau not be too strongly urged that the burden is upon the taxpayer to estab- 
lish the allocation to the deductible items. Thus, if part of the attorney’s fees 
are represented by activity which involves only capital expenditures, or which are 
personal in their nature, then those portions of the attorney’s fees will not be 
deductible as current items. If part of the attorney’s fees are attributable to 
business or to the protection of income or income producing activities, then the 
allocation must be made to permit deduction. The earlier the allocation is made 
to the time the services are rendered and billed, the better will be the factual 
case of the taxpayer. 

It must be borne in mind that, if the Commissioner determines that the at- 
torney’s fees are totally non-deductible, the Commissioner’s interpretation is 
presumptively correct. In the absence of proof, the entire legal expense is denied 
as a deduction. See for example, Sayers Harmon v. Comm., 4 T.C. 335; and 
Arthur Gordon v. Comm., 12 BTA 423. 

Careful and considered billing on an allocated basis can often forstall tax 
controversy; and permit tax savings to the client of a tax-conscious lawyer. 
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TRAFFIC COURT STUDY BY A.B.A. IN KANSAS 


Chapter 226 of the laws of Kansas for 1959 authorized and directed the Kansas 
Legislative Council to provide for a study of the adjudication of traffic cases by 
the courts of Kansas. The sponsor of the Bill (1959 S.B. 27) in the Legislature 
was Senator Paul R. Wunsch. 

The Kansas Legislative Council was authorized by that law to enter into a 
contract with the American Bar Association for the purpose of having said As- 
sociation conduct the survey and study of the various courts in the state ad- 
judicating traffic cases. 

On May 13, 1959, this legislative directive was presented to the Legislative 
Council, through its Secretary, Franklin Corrick, as its Proposal No. 1. It was 
immediately referred to the Council’s Committee on Judiciary, composed of 
Dale E. Saffels, Chairman; Garner E. Shriver, Vice-Chairman; Marion P. 
Mathews, Paul A. Wolf and Howard M. Immel, members. 

Pursuant to this Proposal an agreement was entered into between the Legislative 
Council and the American Bar Association by which said Association contracted 
to undertake such survey and study. 

Under the act of the Legislature and the executed contract, the survey and 
study which commenced in July, 1959 is to include: 

1. A study and evaluation of the system of courts handling traffic cases, as 
presently established and operating, from the standpoint of proper and efficient 
processing and disposition of traffic cases as part of the Traffic Law Enforce- 
ment Program of the State of Kansas. 

. A study and review of state laws relating to the establishment, operation, and 
jurisdiction of the various courts of Kansas in which traffic cases are processed 
and completed. 

. A study and evaluation of possible need for constitutional and legislative 
— in laws establishing and governing the system of courts now handling 
traffic cases. 


The work is being conducted under the direction of James P. Economos, 
Director, Traffic Court Program of the American Bar Association. Assigned to 
the study and working with James P. Economos is Milton E. Moskau, one of his 
assistants, who is presently doing the field work and research. 

The American Bar Association will prepare a report upon completion of the 
survey, research and study which will be submitted to the Legislative Council. 
This report will include: 


1. Findings and recommendations for changes and improvements in the system 
and operation of courts trying traffic cases. 

2. Recommendations as to legislative or constitutional changes necessary to make 
effective recommended improvements in the court structure and the adminis- 
tration and procedure thereof. 


The Legislative Council will then make a report to the 1961 session of the 
Legislature as to the findings and recommendations of the American Bar As- 
sociation. 

The present stages of the survey and study have been basically fact finding. The 
Traffic Court Program of the American Bar Association has been making an on- 
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the-ground field research for statistics and observations of present court pro- 
cedures and administration. Work has also been conducted on the statistical 
phase through the office of Dr. Frederic Guild, Director of the Research Depart. 
ment of the Kansas Legislative Council. 

When the statistics, the pertinent provisions of the constitution and statutes and 
all information has been collected, it will be processed and tabulated. The 
American Bar Association Traffic Court Program staff will then study and analyze 
the same. This will be the basis for the printed findings and recommendations, 
which will be submitted to the Legislative Council for the. improvement and up- 
grading of the structure, administration and procedure of courts in Kansas which 
adjudicate traffic cases. 


JUSTICE WHITTAKER SPEAKS AT TROY, KANSAS 


Honorable Charles E. Whittaker, Justice of the United States Supreme Court, 
will be the guest speaker at the observance of the Pony Express Centennial, 
Sunday afternoon, April 3, 1960, in Troy, Kansas. Justice Whittaker was bom 
and grew to early manhood in Doniphan County, Kansas. His address will be 
delivered at the south steps of the Doniphan county courthouse starting at 3:30 
o'clock. The president of the Doniphan County Bar Association, Robert A. Reeder, 


Troy, Kansas, advises that an appropriate program has been arranged for Justice 
Whittaker’s reception. 

Members of the Bar Association of Kansas are cordially invited to attend. 
Special invitations have been sent to the federal judges, members of the Kansas 
Supreme Court, officers of the Bar Association of Kansas, and others. 

According to the Winter, 1959, issue of the Kansas Historical Society, the 
old Pony Express began operating over a 2,000 mile route on April 3, 1860. 
It ran between St. Joseph, Missouri and California for nearly 18 months prior 
to the completion of a telegraph line which made possible the transmission of 
news across the continent by wire. The Pony Express crossed several northeast 
Kansas counties in relays. The average time per run was less than ten days each 
way in all kinds of weather. It was perhaps one of the West’s most colorful 
epics. Troy, Kansas was said to be the first relay station west of St. Joseph. 
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WELCOME TO NEW LAWYERS* 


Since June, 1959, seventy-seven successful candidates for admission to the 
Kansas bar took their oath before the Supreme Court at Topeka. The Executive 
Council of this Association believes there is need for liaison between the new 
attorneys who are still seeking associations or other opportunities and those 
established lawyers who desire to offer same, or have knowledge thereof. For 
this purpose, lawyers are urged to make use of the Association’s office by for- 
warding pertinent information to John W. Shuart, Executive Secretary, 505 
Columbian Building, Topeka, Kansas. The names and addresses of the applicants 
who were admitted by the Kansas Supreme Court since June, 1959, were listed as 





follows: 


Name 


John Grant Napier 

John D. Townsend 
James Walter Spelman 
Robert M. Isenberger, Jr. 
James Bernard Flack 
Lelyn James Braun 
James Monroe Barnett 
William Richard King 
Clinton Clarice Marker 
Leland Martin Spurgeon 
Raymond Lewis Spring 
David Alden Brace 

John William Brand, Jr. 
John Clement Fay 

Jack Roger Reed 

Ray Aubrey Neale 
James Louis Baska 


John Lawrence Weigand, Jr. 


Wallace Dale Berning 
John Joseph Manning 
Charles Manson Burdette 
Earle David Jones 

Arthur Steuer 

James David Howell, Jr. 
William Jesse Mullins, Jr. 
Bobby Lee Abbott 
Spencer Long Depew 
Stephen Raymond Bloss 
James Ellis Kirk 

Richard Lee Hedstrom 
Franklin Delano Gaines 
Constance G. Lucas Lynch 


Thaddeus Edward Nugent, Sr. 


Robert Harry Reeder 
Richard Eugene Mowry 
Richard Lewis Roberts 
Donald Sidney Simons 
Kenneth Eugene Wildman 


Address 


720 Stratford Road, Wichita 
1730 Sims, Topeka 

2529 Sunset Road, Topeka 

25 S. Baltimore, Kansas City 
511 Huron Bldg., Kansas City 
3532 Tara, Topeka 

2905 N. 53rd, Kansas City 

2011 Buchanan, Topeka 

1608 Mulvane, Topeka 

1319 Huntoon, Topeka 

5236 West 27, Topeka 

Oswego 

Lawrence 

2113 Wayne, Apt. 1, Topeka 
Coolidge 

111 Edgewood Drive, Coffeyville 
7509 Juniper, Prairie Village 
303 N. Dellrose, Wichita 

7805 Cambridge, Prairie Village 
316 N. 15th, Kansas City 

2801 W. 74, Prairie Village 
9516 Grandview, Overland Park 
38 Rose Loop, Fort Leavenworth 
819 Roswell, Kansas City 

5435 Maple, Mission 

Jetmore 

441 Morningside, Wichita 

714 S. Dellrose, Wichita 

5023 E. Murdock, Wichita 
Marysville 

Augusta 

5207 W. 71 Terrace, Prairie Village 
8908 Lowell, Overland Park 
Silver Lake 

Phillipsburg 

618 Washington, Emporia 

1710 Washburn, Topeka 

1137 Orleans, Topeka 


School 


K.U. 
Stanford 
K.U. 

U. of K.C. 
U. of K.C. 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 








Name 


Melvin Wayne Davidson 
Edward Larson 

Walter Karl Myers 

John Hall Tregoning 
Bernard Elden Whalen 
William Armour Walton 
Lewis Elliott Fry 

Artie Elmer Vaughn 
Howard Duane Fick 
Bruce Malcolm Hotchkiss 
Robert Byers Wareheim 
Frank Morgan Rice 
Oscar Williams, Jr. 

John Milone, Jr. 
Thomas Guthrie Nangle 
Daniel Armit Young 
Willis Lyle Mog 

Robert Joseph Potter 
James Patrick Fluker 


James Henry De Coursey, Jr. 


Arthur Burt McKinley 
John Dennis Sullivan 
William Daggs Raine, Sr. 
Robert Eugene Atteberry 
Robert LeRoy Smith 

Jerry Roland Demo 
Dennis Oliver Smith 
Vernon Dean Grassie 
William Lee Turner 
Stephen Dumas West 
James Ellsworth Noel 
Robert Atkinson Creighton 
Donald Lee Martin 
Gordon George Asbury, Jr. 
George Herman Childress 
Alfred Delbert Reed 

John Edgar Howe 

Jay Ransom Hannah 

John Brooks Pew, Jr. 





® The following 36 la 
Baska, Mullins 
Demo and Howe. 
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Address 


16 Neosho, Emporia 

Vesper 

1301 Harrison, Topeka 

15 Findlay Place, Newport, R.I. 
2901 S. Forest, Independence, Mo. 
1407 Clontarf, Topeka 

1842 Lorraine, Wichita 

1735 N. St. Paul, Wichita 

Apt. 12, Washburn University, Topeka 
Lyndon 

832 Parkview, Topeka 

4200 Shunga Drive, Topeka 

29 First Street, Newark, N.]. 

3838 Adams, Kansas City 

2706 Burnett Road, Topeka 

1112 Tennessee, Lawrence 

662 West 23rd, Lawrence 

577 W. Taylor, Reno, Nevada 

135 W. 5th, Junction City 

5600 Cherokee Circle, Kansas City 
Hugoton 

1610 Barker, Lawrence 

c/o Mrs. A. A. Schoenig, Kaboka, Mo. 
920 S. 11, Salina 

1002 Calhoun, Marysville 

5407 W. 50th Terrace, Mission 
5525 S. Lamar, Mission 

Tescott 

1941 Vermont, Independence, Mo. 
1315 North Waco, Wichita 

Colby 

Flagler, Colorado 

712 Armstrong, Kansas City 

538 S. Dellrose, Wichita 

5310 Countryside, Wichita 

8526 Rowland, Bethel 

1346 Wayne, Topeka 

1025 W. 13, Wichita 

1521 N. Webster, Liberal 





7. admitted in February, 1960, and listed herein are now members of the Bar 
Association of the State 2 of Kansas: Messrs. B Braun, Barnett, Marker, et, Spurgeon, s 

oss, re) 
Larson, Reed, Wha Youn’ Turner, Pew, — Vaughn, willheme” Milone, Nangle, McKinley, Atteberry, 
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LAW LISTS AND LEGAL DIRECTORIES* 


The publishers of the following Law Lists and Legal Directories have received 
Certificates of Compliance from the Standing Committee on Law Lists of the 
American Bar Association for their 1960 editions: 


COMMERCIAL LAW LISTS 


A. C. A. List, Associated Commercial 
Attorneys List, 165 Broadway, New York 
6, New York. 

Tue AMERICAN LAWYERS QUARTERLY, 
The American Lawyers Company, 1712 
The Superior Building, Cleveland 14, Ohio. 

Tue B. A. Law List, The B. A. Law 
List Company, 415 Colby-Abbot Building, 
Milwaukee 2, Wisconsin. 

THe CLEARING HousE QUARTERLY, At- 
tomeys National Clearing House Com- 
pany, 3539 Hennepin Avenue, Minneapolis 
8, Minnesota. 

Tue Cotumsia List, The Columbia Di- 
rectory Company, Inc., 320 Broadway, 
New York 7, New York. 

THe COMMERCIAL Bar, The Commer- 
cial Bar, Inc., 521 Fifth Avenue, New York 
17, New York. 

Tue C-R-C Atrorney Dmectory, The 
C-R-C Law List Company, Inc., 15 Park 
Row, New York 38, New York. 

FoRWARDERS LisT OF ATTORNEYS, For- 
warders List Company, 38 South Dearborn 
Street, Chicago 3, Illinois. 

THE GENERAL Bar, The General Bar, 
Inc., The Bar Building, 36 West 44th 
Street, New York 36, New York. 

THE INTERNATIONAL LAWYERS, Interna- 
tional Lawyers Company, Inc., 33 West 
42nd Street, New York 36, New York. 

THE NATIONAL List, The National List 
Inc., 122 East 42nd Street, New York 17, 
New York. 

Ranp McNALLY List oF BANK RECOM- 
MENDED ATTORNEYS, Rand McNally & 
Company, P.O. Box 7600, Chicago 80, 
Illinois. 

Wricut-Hotmes Law Lust, Wright- 
Holmes Corporation, 225 West 34th Street, 
New York 1, New York. 


GENERAL LAW LISTS 


AMERICAN BANK ATTORNEYS, American 
Bank Attorneys, 18 Brattle Street, Cam- 
bridge 38, Massachusetts. 





THE AMERICAN Bar, The James C. Fi- 
field Company, 121 West Franklin, Minne- 
apolis 4, Minnesota. 

THE Bar REGIsTER, The Bar Register 
Company, Inc., One Prospect Street, Sum- 
mit, New Jersey. 

CAMPBELL’s List, Campbell’s List, Inc., 
Campbell Building, 905 Orange Avenue, 
Winter Park, Florida. 

INTERNATIONAL TRIAL LAwYERS, Direc- 
tory Publishers, Inc., 84 South Cherry 
Street, Galesburg, Illinois. 

Tue Lawyers’ List, Law List Publish- 
ing Company, Inc., 521 Fifth Avenue, New 
York 17, New York. 

MARKHAM’S NEGLIGENCE COUNSEL, 
Markham’s Publishing Corporation, Mark- 
ham Building, 66 Summer Street, Stam- 
ford, Connecticut. 

RussELt Law Lust, Russell Law List, 10 
East 40th Street, New York 16, New York. 


GENERAL LEGAL DIRECTORY 

MARTINDALE-HUBBELL LAw D1rEcTorY, 
Martindale-Hubbell, Inc., One Prospect St., 
Summit, New Jersey. 

INSURANCE LAW LISTS 

Best's RECOMMENDED INSURANCE AT- 
TORNEYsS, Alfred M. Best Company, Inc., 
75 Fulton Street, New York 38, New York. 

Hine’s INsuRANCE COUNSEL, Hine’s 
Legal Directory, Inc., P.O. Box 71, 443 
Duane Street, Glen Ellyn, Illinois. 

Tue INSURANCE Bar, The Bar List Pub- 
lishing Company, State Bank Building, 
Evanston, Illinois. 

THE UNDERWRITERS LIST OF TRIAL 
CounsEL, Underwriters List Publishing 
Company, 308 East Eighth Street, Cincin- 
nati 2, Ohio. 

PROBATE LAW LISTS 

THE ProBATE CouNsEL, Probate Coun- 
sel, Inc., First National Bank Building, 411 
North Central Avenue, Phoenix, Arizona. 

SuLLIVAN’s PRoBATE Directory, Sulli- 
van’s Probate Directory, Inc., 84 South 
Cherry Street, Galesburg, Illinois. 


*Sournce: Standing Committee on Law Lists, American Bar Association, One North La Salle Street, Chicago 2, 


Illinois, December 31, 1959. 
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STATE LEGAL DIRECTORIES 


Publisher, The Legal Directories Pub- 
lishing Company, Inc., 1072 Gayley Ave- 
nue, Los Angeles 24, California. 

Albama, Florida and Georgia Legal 
Directory, Arkansas, Louisiana and Mis- 
sissippi Legal Directory, Carolinas and 
Virginias Legal Directory, Delaware-Mary- 
land and New Jersey Legal Directory, 
Illinois Legal Directory, Indiana Legal Di- 
rectory, Iowa Legal Directory, Kansas 
Legal Directory, Kentucky and Tennessee 
Legal Directory, Michigan Legal Direc- 
tory, Minnesota-Nebraska, North Dakota 
and South Dakota Legal Directory, Mis- 
souri Legal Directory, Mountain States 
Legal Directory (for the States of Colo- 
rado, Idaho, Montana, New Mexico, Utah 
and Wyoming), New England Legal Di- 
rectory (for the States of Connecticut, 
Maine, Massachusetts, New Hampshire, 
Rhode Island and Vermont), New York 
Legal Directory, Ohio Legal Directory, 
Oklahoma Legal Directory, Pacific Coast 
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Legal Directory (for the States of Arizona, 
California, Nevada, Oregon and Wash- 
ington), Pennsylvania Legal Directory, 
Texas Legal Directory, Wisconsin Legal 
Directory. 


FOREIGN LAW LISTS 


BUTTERWORTHS EMPIRE Law Lust, But- 
terworth & Company (Publishers) Ltd., 88 
Kingsway, London, W. C. 2, England. 

CANADIAN Law List, Cartwright & Sons, 
Ltd., 2081 Yonge Street, Toronto 7, On- 
tario, Canada. 

CARSWELL’s DirrRECTORY OF CANADIAN 
Lawyers, The Carswell Company Limited, 
145-149 Adelaide Street West, Toronto 1, 
Canada. 

THE INTERNATIONAL Law Lust, L. Cor- 
per-Mordaunt & Company, Pitman House, 
Parker Street, London, W. C. 2, England. 

Kime’s INTERNATIONAL LAw Directory, 
Kime’s International Law Directory, Ltd., 
107 St. Alban’s Road, Watford Herts., 


England. 





Mepico-LecaL D1acnostic ABERRATIONS 


MEDICO-LEGAL DIAGNOSTIC ABERRATIONS* 


By Barton E. GrirFitrH 
Of the Topeka, Kansas, Bar 


When Harry Dunn projected my appearance for this address, he was a crafty 
schemer. With cunning and skill, artfulness and slyness, there were closely guarded 
covert allusions to subjects related to medico-legal matters. I sensed a hopeful 
insinuation that such subjects might provide a convenient gibbet on which I 
might hang myself, or my thoughts, or both—and yet allow free motion to 
range, roam and rove in all directions. Since his proposition would call for 
demonstration of formal statements of truth, and since the Goddess of Truth 
has not been around recently for communion and consort, I thought it best to 
elude the first trap set by my professional brother. 

His stratagem then included artful compliments that, as an expert witness, 
propriety required at least some unsworn testimony on my part. Again, there 
were equally cautious intimations of something medico-legal for which exhibition 
of erudition should be a requisite. This clue to my desired function was trouble- 
some because of an experience with a Kansas Judge. During a trial, objection 
was made that a particular witness was not qualified as an expert to express 
opinions on real estate values. During recess, His Honor facetiously remarked 
to objecting counsel: 

“Even though an expert is supposed to know more about something than the 
ordinary person—and there is question about this witness—let’s let him testify. 
Knowing him, I don’t think he'll help or hurt either side because I doubt if the 
Jury will believe him anyway.” 

So, free of delusions as to qualifications and as to your belief, discretion dictates 
that I avoid technical subjects, such as, for instance, “Limitations on Professional 
Conditional Privilege Against Libel and Slander.” As a result, you should not 
take me too seriously, or accept anything I say as gospel, applicable either to 
the legal or medical profession. I shall not attempt to offer advice. Socrates, 
the Greek philosopher, went around offering advice. They poisoned him. Neither 
shall I presume to cast out pearls of wisdom. Instead, let us ramble down the 
lane of memory together and seek enjoyment from whatever we may find at 
the cross-roads of experience. 

While evolutions in our professions have developed in the past, it is also true 
that variations have appeared in our personal habits. In 1905 a lawyer of national 
reknown gave this advice to the young lawyer: 

“Do not use intoxicants. Even beware of coffee. It is one of the most powerful 
nerve and brain stimulants. The coffee habit is as easily formed, and as remorseless, 
as the alcohol habit.” 

But since I have been around, I have yet to find one of us who could function 
without one on occasion or the other regularly. Observation of this group proves 
that it is no exception. Nowadays, a client or patient, who would insist on rigid 
moral convictions like those recommended in 1905, would have more trouble 


*Address delivered before Joint Meeting Reno County Bar Association and Reno County Medical Society 
at Hutchinson, Kansas, Nov: 5, 1959. 
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finding a lawyer or doctor than Diogenes who searched the highways and byways 
with his lantern for an honest man. 

As we make this journey down the lane of memory of our professional lives, 
we first come upon the cross-road sign: “Public Attitudes and Professional 
Hazards.” 

At this place, the lawyer is tempted to warn the neophyte that unless his 
vision reveals certainty of some misery ahead, with slavish labor for years to 
gain recognition, he should turn about. That he should seek honor and enrich- 
ment in some other occupation—for all too often, the law is a profession of 
genteel poverty. 

Here too, lawyers are troubled with doubts as to the desirability of practicing 
law. These doubts are of ancient origin for lawyers have never been popular, 
For instance, we recall what happened to us in 1450. At that time, the social 
system in England was feudal. The villein was a serf belonging to the lands 
of his lord, unprotected as to life or property, subject to ignoble service and 
generally without right to benefit of counsel. Violent antipathy was engendered 
toward lawyers because they acted for lords and vested interests. But chiefly 
because they drew the hated parchment muniments of title, enforced services, 
and through the Kings Bench, caused many a villein to be drawn and quartered 
in village public squares for trivial offenses. 

In the rebellion of the masses in 1450, John Cade, the Tailor, bastard claimant 
to the English throne, was the leader. His lieutenants were Dick, the Butcher, 
Best, the Tanner, and Smith, the Weaver. So in Shakespeare’s Henry VI, we 
hear Dick, the Butcher, say: 

“The first thing we do, let’s kill the lawyers.” 

and Cade, the Tailor, reply: 

“Nay, that I mean to do. Is not this a lamentable thing, that the skin of an 
innocent lamb should be made parchment. That parchment, being scribbled o'er, 
such undo a man. . . . Now go and pull down the Savoy. Others to the inns of 
court. Down with them all. Away. Burn all the records of the realm.” 

Bursting into the Tower of London, the mob murdered the King’s Chancellor. 
Out in Suffolk, the Chief Justice was beheaded. Then beheading all men of 
law as they might catch, their belief was that England would have true liberty, 
only when all those sorts of persons were dispatched and out of the way. 

So it is that lawyers today are still aware of public sentiment. We hear 
intimations that we are parasites, living on the corpus of business, property 
and human woe, but must be endured as necessary evils. Even our lay friends 
chortle with jocular snickers when we are made the butt of gibes. They howl 
with delight at insinuations that we are shysters without hope of eternal life, 
since we could not possibly be God-fearing men. 

Seeking solace and to anesthetize the pain, we lawyers inhale gaseous flattery 
with resulting flatulence, that the American public (albeit-on a basis of required 
gratuitous public duty) expects, insists and relies on us to be guardian and 
first-line defender of all their rights flowing from the Constitution and Bill 
of Rights. 

But may I suggest that if these attitudes persist in varying degrees today, it 
is largely our own fault. Our local, state and national bar associations, and we 
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as individuals, have woefully failed to sell our profession to the public. In contrast, 
witness the success of the medical profession over the past 20 years. Their result 
is that through movies, radio, television and other media of mass communication, 
the public mind has been so brain washed that it now has a conscious emotion 
that men of medicine are heroes combatting the ills of man—and with a residual 
psychological effect that all of this is done without thought of self or, of course, 
without hope or expectation of financial reward. 

But lest you men of medicine become too smug, let me remind you of our 
ancient plight. Babylonian law made you guarantor, irrespective of fault, and 
no cure, no pay. The Hammurabi code of 2030 B.C. declared: 

“If the doctor has treated a man for a severe wound with a bronze lancet, and 
has cured the man, .. . he shall take ten shekels of silver.” 
But wait, it also provided: 
“If the doctor has treated a gentleman for a severe wound with a lancet of 
bronze and has caused the gentleman to die . . . one shall cut off his hands.” 

In Egypt, standards of treatment from carefully made observations were kept 
secret in books guarded by priests. The rule here developed that physicians were 
not liable for bad results if they conformed to established standards. Woe to 
him, however, if he dared experiment. Even today, while plaudits are given 
innovators in medical science, patients may not be made guinea pigs except 
upon their own heroic decisions. 

Early Greek law established another essential premise of present medical 
jurisprudence: That absent proof of fault, no liability exists for malpractice. 
But it also added the rule of duty to furnish continued care. Plutarch reports 
the misfortune of Glaucus, a physician of Ephesus, who left his patient and 
went to the theater. Freed of restraining influences, the patient dined excessively 
and died. Alexander the Great condemned the physician to the cross for derelic- 
tion of professional duty. 

Thirteenth Century Roman law added yet another essential premise: That 
the measure of skill and care required is that possessed and used by the average 
practitioner. So it is today, that medical responsibility is fixed and tested by 
the lowest standard compatible with a fair protection of the patient. 

While it is true that every State has its own “Medical Practice Act,” these only 
establish licensing standards to test knowledge. For obvious reasons, they cannot 
fix standards of skill and care or responsibility for misfeasance or nonfeasance. 
These standards are to be found in the common law. That is why I have dwelt 
on some bits of history to show their incorporation into modern medical juris- 
prudence. The medical profession should give the American Bench and Bar 
due credit for further introducing into American medical common law, these 
five special doctrines: (1) Freedom of choice among contending methods, (2) 
Lessened duty of care in emergencies, (3) Schools of practice, (4) Error of 
judgment and (5) Rigid requirements of proof of fault. Certainly, these have 
helped to reduce legal responsibility of the physician to a minimum. 

We now arrive at a cross-road well marked “Advantages and Disadvantages of 
Profession.” Let us spend a little while thinking about some of them. 

One involves success of failure for patient or client. A doctor, whether at fault 
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or not, is seldom blamed when his patient expires. And the last clearance of 
all responsibility is intoned by the clergyman who sells the faith “What the Lord 
giveth, the Lord taketh away. Blessed be the will of the Lord.” 

But a lawyer does not have such benefit of the deity. In every lawsuit, one 
or the other of the litigants must lose. Rightly or wrongly, the loser is inclined 
to blame his lawyer. The lawyer continues to live and so does his client, (or 
should I say former client) who spreads the virus of discontent in the com- 
munity until he is legally sick again. Then in desperation and stomaching his 
distrust of all lawyers, he goes back with hope, but with no real confidence, 
that his lawyer can cure him this time. Also that the fee won't be too much 
or that he can chisel it down to his own idea of value of services rendered. 

But we lawyers have this one advantage if we lose a case. We have whipping 
boys. First, the jury, then in order, the court, the lying witnesses, the law, the 
lawyer on the other side, and last the Seven Wise Men on the Supreme Bench 
who should be removed—until the lawyer remembers that in 1958 the people, 
under hypnotic delusion that it would take the court out of politics, amended 
the Constitution to virtually glue them to their seats until it is time to put them 
out to pasture, on account of a certain number of earthly revolutions, and to 
suckle thereafter upon the largess of the public teat. 

Another advantage of the medical profession lies in the field of diagnosis and 
treatment. As a general rule, the lawyer has never heard of the client before, 
much less his problem. It is human nature for him to tell only the facts in favor 
of his side of the controversy. In turn, how the client wants to be told only 
what he wants to hear! No better illustration exists than in The Merchant of 
Venice. You remember that after Portia read the bond, Bassanio begged for 
an interpretation that: 

“To do a great right, do a little wrong: 
And curb this cruel devil of his will.” 
Portia gravely answered: 
“It must not be: There is no power in Venice 
Can alter a decree established. . . .” 
When Shylock spurned a suggestion to give mercy, then said Portia: 
“A pound of (Anthonio’s) flesh is thine: 
“The court awards it, and the law doth give it.” 
Can you not now hear Shylock shout with exultation: 
“A Daniel come to judgment! Yea, a Daniel! — 
O, wise young judge, how I do honour thee!” 
But imagine the shock to Shylock, when, as he was sharpening his long knife, 
Portia, the lawyer, had to tell him: 
“Tarry a little:—there is something else.— 
This bond doth give thee here no jot of blood; 
The words expressly are, a pound of flesh: 
Take, then, thy bond, take thou thy pound of flesh; 
But, in the cutting of it, if thou dost shed 
One drop of Christian blood, thy lands and goods 
Are by the laws of Venice confiscate 
Unto the state of Venice.” 


Aside from often having to tell a client what he does not want to hear, the 
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main fact is that generally the lawyer must spend considerable time and effort 
to obtain an assumption of true facts before advice is offered. After the client 
departs, ears ringing with words, by the time he hits the street, we fear he has 
only a vague memory, generally inaccurate, of what he was told. Soon he is 
yelling about his bill. For these reasons, it does not take long for any lawyer 
to recognize the wisdom of this admonition of a late veteran of the Topeka Bar: 


“When the tear is in the e’e, 
That’s the time to get the fee.” 


A lawyer in eastern Oklahoma had the right idea but his procedure back-fired. 
He wrote a client in the back hills, enclosing a statement, that a retainer was 
necessary before he could sue a neighbor of the client. This was the reply he 
got: “Seems purty high, but if I need one to beat that old S.O.B., go ahead 
and get me a retainer.” 

But what happens when this same person sees his doctor. A patient never 
minimizes his aches and pains. Using his skill and experience and a few leading 
questions, the doctor quickly exercises judgment in making a diagnosis. Perhaps, 
it simply is that “Ole John has been eating and drinking too much. Weakened 
resistance and exhaustion let him get a virus bug in the guts.” Even though this 
patient is seen only a matter of minutes, he has no feeling of a brush-off. He 
is handed one or more forms marked Rx, most impressive with Latin, technical 
trade names, abbreviations and the “Sig” to the pharmacist for directions on 
the bottles. The patient leaves with advice, “If you don’t feel better in a few 
days, let me know and we'll try something else.” With happy confidence, the 
patient trots to the nearest pharmacy, gets the prescriptions filled, maybe pays 
a buck and a quarter for some asprin that he could get over the drug counter 
for 26 cents, tax included, goes home, gets some decent sleep, food and rest and 
does what the doctor ordered. Tomorrow, or next day, Ole John feels wonderful. 
He spreads the word that Dr. Contusion is wonderful, possessed of great skill and 
knowledge in diagnosis and treatment, and pays his bill without a squawk. 

Then again the physician and surgeon has the advantage in applying skill and 
knowledge. The doctor has no restraining influences except his own judgment 
and conscience. So long as he follows approved methods and techniques, there 
is no accountability to anyone until and unless some patient, unjustly howling 
about a bad result, hauls him into court on a charge of malpractice demanding 
judicial test of the propriety of what was or was not done. 

Not so the lawyer. In giving advice and applying the law, he may think he 
knows what it was last year. But he always has a fear that the courts may now 
declare it otherwise, or that he read it wrong to start with. Then, too, lawyers 
have all kinds of judges to contend with. There is the leather-lunged heavy- 
witted mediocrity uttering dull platitudes from the bench. There is one who 
knows (or thinks he knows) more law than the ordinary lawyer. This one leaps 
to conclusions and unconscious of partiality, errs in weighing conflicting evidence 
or authorities. Then there is the laborious judge who hunts for irrelevant matters 
and delays decisions because of inability to reach conclusions. There is the 
impatient, arbitrary, overbearing judge insolent to the bar and savage toward 
witnesses. Last there is the judge who yells for less law and more justice. This 
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one brays about the rights of the people, violates settled principles and becomes 
a judicial demagogue. 

What the practicing lawyer would like on the bench is a true judicial mind, 
which hears the whole case before it decides, is capable of suspending judgment 
until in possession of every consideration of value, is absolutely unaffected by 
temporary or irrelevant matters, looks at every case from both the standpoint of 
the general, fixed and settled rules of law, yet has an acute sense for right, a desire 
to advance justice rather than merely do substantial justice under the exigencies 
of the particular case, and gives no thought to the next general election. 

But what a dream! Such an individual on the bench would be a model of 
human perfectness. For myself, I am thankful that there has not yet and never 
will be created such a judge with all those attributes. Because, regardless of 
what I have said, the greatest judge is one who is well-grounded in the law, has 
had practical experience, is human at heart and understands the frailties and 
weaknesses of his fellow man. 

Then again the medical profession has an advantage over the legal profession 
in the area of “Protection of Profession and Livelihood.” 

Unfortunately perhaps, the lawyer must eat, the same as a doctor. But the 
medical profession has achieved far more success than the Bar in protecting 
and securing pecuniary interests of its members. For instance, courses are given 
in medical schools on public relations and on the establishment and collection 
of fees and charges. I know of no such courses offered in law schools. The 
lawyer, young and old, is ever confronted with vexatious problems of fees and 
value of services. Generally these have been undervalued in view of present 
economic conditions. In the past few years, many local and district bar associa- 
tions have adopted recommended schedules of minimum fees. But these are 
usually inadequate as to items covered and minimums recommended. 

For years, we have witnessed the titantic struggle of the medical profession 
to protect the functions of its members. And with just success, that no one, of 
any other alleged healing art, shall invade, usurp or presume upon the field 
of medicine unless he possesses those same qualifications required of the physician 
and surgeon. 

The greatest failure of the Bar has been its inability to protect and preserve 
its ancient prerogatives. The practice of law is the doing or performing of services 
in a court of justice, or before any administrative agency, in any matter therein, 
throughout its various stages and in conformity to the adopted rules of procedure. 
The practice of law also includes legal advice and counsel and the rendering of 
services requiring the use of legal skill or knowledge. The preparation of legal 
instruments which are shaped from facts and conditions with regard to existing 
law in order to insure a specific result and guard against others is the practice 
of law. And yet the genteel poverty of the Bar today is occasioned largely by 
unauthorized practice of law by country bankers, real estate brokers, insurance 
agents, architects, you name them and they do it. 

It is my opinion that much of this could be prevented by integration of the 
Bar. It is my further opinion that the Supreme Court has jurisdiction to do this 
by order, rule and regulation under its inherent power to regulate the practice 
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of law. But the court, as now constituted, has indicated that it would never 
contemplate such action until and unless the Legislature should specifically 
enjoin such power and duty on it. 

Bills for integration of the Bar have been introduced in several sessions of 
the Kansas Legislature since the early ’40’s. All have died an unmerciful death. 
But what can you expect when legislators are composed of bankers, merchants, 
undertakers, real estate brokers, abstracters, insurance agents and what have you. 
And particularly when we see them conspiring and even forming unholy coalitions 
with some holders of certificates to practice law to defeat these bills on theories 
that such bills would or might react adversely to either their personal interests 
or pocketbooks. I am pessimistic enough not to see improvement in this area 
within foreseeable time. 

So I presume that the Bar will continue to muddle along, permit other groups 
to increase chiseling into our prerogatives, and permit our activities to be further 
curtailed by public administrative bodies. The worst of it is that lawyers will 
probably continue, as they have in the past, to obtain legislation to protect and 
benefit every other occupational group besides themselves. I would that some 
Moses would arise to lead our profession out of its present state of public disrepute, 
who could accomplish something for the members of our profession, and in 
particular, those who think enough of their profession to be at least dues-paying 
members of their local, state and national bar associations. 

If each profession has its own advantages and disadvantages (and I fear that 
I have given the best of it to the medics), there is one place, however, where we 
both have an equal difficulty. That is, in being able to understand each other. 
Of necessity though, each profession must have a nomenclature of its own. Often 
a word or phrase means a fact or proposition that would otherwise require a 
paragraph or volume to express. 

Not long ago, a doctor had his lawyer friend handle details on purchase of 
real estate. Shortly afterwards this medic happened to read his deed. He was 
lost after the opening words “This Indenture.” Later, seeing his lawyer friend, 
he said, “My God, Harry, what did you do to me. What's this—to have and 
to hold together with all and singular the appurtenances and hereditaments 
thereunto appertaining to his heirs and assigns forever.’ Who's this ‘herry— 
hereditaments,’ Harry?” “Well,” Harry started to explain, “It includes everything 
adjunct, annexed, incident or accessory to the land, a fee simple title trans- 
missible by inheritance or by written instrument, duly executed and delivered, 
containing some transfer, bargain or contract.” Then Harry stopped and said, 
“Oh, hell, Doc, it just means it’s all yours to do with as you damn please as 
long as you live but you can’t take it with you.” 

In reverse, the difficulty of the lawyer is well illustrated by a medical report 
received this year, written no doubt with thought of an insurance claim in mind. 
The injury was described like this: 

“Contusion and laceration distal end of left index finger, lateral aspect, with 
partial avulsion of nail and soft tissue with subungual hematoma. Hole drilled in 
nail, surgical debridement and laceration repaired with 4 sutures 4-0 silk. Films 


in three projections show no demonstrable fracture or dislocation of any of the 
bony parts. Negative for bone or joint pathology.” 
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On reading it, my heart bled for the poor fellow, for I thought he must be now 
dead or half-killed. But being nosey as most lawyers are, I found on checking 
that the whole score was this: He had merely mashed the tip end of a finger 
with no resulting disability, permanent, partial, total or temporary. On behalf 
of the insurance company, I paid a $16 medical bill with a sigh of relief that 
we could so easily call it quits. 

At a last cross-road in our present journey, let us unite in defending against 
public accusations that we both unduly dread, fear and oppose improvements 
in our professions. There are some grains of salt in the charge but there are 
solid bases for our conservativeness. Of course, any changes subject us to the 
trouble of learning wherein the change consists. But that is not the true basis, 

As to the legal profession, our basic law is the English Common Law as it 
existed when the Constitution of the United States was adopted. So venerated 
is that Common Law that it has been adopted as the basis of our jurisprudence 
in all states except Louisiana. For instance, since 1868 the Kansas statute has 
provided: 


“The common law as modified by constitutional and statutory law, judicial de- 
cisions, and the conditions and wants of the people, shall remain in force in aid 
of the general statutes of this state. . . .” 


The theory is that common law, established by generations of highly intelligent 
men as the result of human experience, is a near approach to perfection of rules 
to govern relations among men. 

Since Kansas became a state in 1861, it has been establishing its own common 
law through decisions of its Supreme Court. May I here emphasize that perhaps 
90 per cent of our law is common law, not statutory law enacted by the Legislature. 

I submit that principles tested and found good, whether in law or medicine, 
should be changed slowly and only after due deliberation. Sudden changes by 
the Legislature can cause more harm than good. A reason is that legislators 
can be incompetent, uninformed or actuated by unsocial considerations. 

For the same reasons, however, needed changes by legislation are often defeated 
or delayed. For instance, land titles, particularly in the east part of Kansas, are 
now over 100 years old. The time is here for Kansas to adopt some new system 
of land title registration other than the present system of ever-growing abstracts 
of title. As State Senator from Shawnee County, I introduced a Land Title Act 
in the 1947 Session. But abstracters consorting with certain other interests, all 
fearing possible financial loss, induced the Legislature to dispatch the idea 
by the simple, but fatal expediency, of beheading on a motion to strike the 
enacting clause. 

We are aware that the medical profession has seen tremendous developments 
over the past 20 years. More and more foundations have been created and grants 
given for pure research. When a new drug or technique is developed, approved 
by the public health authorities and, of course, the A.M.A., medical men may 
immediately start using the same on their patients without liability. 

But there have been few, if any, foundations and grants of money to groups 
and organizations for the sole purpose of research and sponsoring enactment 
of improvements in the law. A nearest approach was an Act of Congress from 
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which there resulted a Federal Judicial Code and Rules of Procedure in 1948. 
This monumental achievement represented the greatest advance in Federal Juris- 
prudence in a hundred years. 

Although some elements of society may be impatient for change, the fact 
remains that in prospective improvements and developments in basic law and 
medicine, real progress must necessarily continue to be slow. I, for one, believe 
that in the long run, difficulties of obtaining change and slowness of change 
are after all in the best interests of society. For these reasons, neither of our 
professions should be unduly criticized for failure to cause rapid changes to occur. 

Some rapid legislative changes have, in my opinion, hurt both the people 
and the legal profession. Never before in American History has there been such 
huge undue extension of government by boards, bureaus and commissions as 
has occurred in the past 30 years. If we grant that the public reason is faster 
and simpler determination of certain rights and liabilities, the fact is that to 
some extent, the people have sold out common law rights for a mess of pottage. 
For instance, in most of our approximately 75 to 100 state departments, agencies, 
boards, and commissions, the services of an attorney are not required. As to 
evidence, most provide, as does the Workmen’s Compensation Act, that the 
Commissioner: 


“Shall not be bound by technical rules of procedure but shall give the parties 
reasonable opportunity to be heard and to present evidence.” 


Hearsay evidence is admissible. At most of these administrative hearings, the 
barn door to the record is down with no holds barred. Anything and everything 
goes into the record which the administrative officer conducting the hearing, 
happens to think, in his uncontrolled discretion, might help, faintly bear on 
the matter at hand, or be of some aid in ascertaining facts. 

While it may be true that anything, which gets into a record and is deemed 
worthy of belief, is evidence, I still believe this. That in determining facts and 
rights, common law rules of evidence requiring evidence by a witness having 
firsthand knowledge of the facts testified about is the safer guide. Otherwise, 
a party is denied the fundamental right to face witnesses against him, to cross- 
examine them as to actual knowledge of things testified about and to test their 
credibility by their personal interests and prejudices. 

If there was a goal to be achieved at the end of our present journey together, 
it was this: To demonstrate, and I hope convince, that the medical and legal 
professions (incidentally the oldest legitimate professions ) do indeed have much 
in common; that we can benefit much from each other if we will but cooperate. 
My trust is that eventually there will be an effective interprofessional code. In 
all events, our repeated professional and social intercourse will definitely improve 
our mutual respect and relations. That is why meetings like this are to be so 
heartily endorsed. 

I have now had my say—but as one writer on public address advocated—no 
address, however facetious, should end without including at least one serious 
thought. I shall not violate that rule. It’s simply this—that you firmly resolve 
never to invite this barrister to address you again. So to you, my respects and 
thanks for giving me at least this one opportunity to be heard. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


American Law Institute. Federal income, 
estate and gift tax project. Income tax 
problems of corporations and share- 
holders. Report of working views of 
a study by the American Law Institute 
staff and American Bar Association 
Section of Taxation Liaison Commit- 
tee. A. L. L., 1958. 


/ Beirne, Francis F. Shout treason—the trial 
of Aaron Burr. Hastings House, c. 
1959. 


Bristow, Allen P. Field interrogation 
(guide for police). C. C. Thomas, c. 
1958. 


Bush, Allen. How to evaluate and settle” 
personal injury cases. Bobbs-Merrill, 
/ c. 1959. 


¥ Campbell, John M. Oil property evalua- 
tion. P.-H., Inc., 1959. 


Clark, Frank Emerson. Surveying and 


boundaries. 3d ed. by John S. Grimes. 
Bobbs-Merrill, c. 1959. 

’ Cohen, Julius, Robson, Reginald A. H., 
Bates, Alan. Parental authority: the 
community and the law. Rutgers U. 
pr., 1958. 

Y Conway, James V. P. Evidential docu- 


ments. (Police Science series) C. C. 
Thomas, c. 1959. 


Dassler, C. F. W. Kansas Civil Code An- 
notated. Supplementary edition in- 
cluding practice notes by Major C. 


i 


Slough and Earl B. Shurtz. Vernon, — 


1960. 


District of Columbia Bar Association. Re- 
port of the Commission on Legal Aid, 
Oct. 1958. 


Edwards, Corwin D. The price discrimina- 
tion law—a review of experience. 
Brookings Institution, c. 1959. 

Ehrenzweig, Albert A. Conflict of laws, 
pt. 1—Jurisdiction and judgments. 
West, 1959. 

Gordon, Charles and Rosenfield, Harry 
N. Immigration law and procedure. 
Banks & Co., 1959. 

Hannah, H. W. and Storm, Donald F. Law 
for the veterinarian and _ livestock 
owner. Interstate printers . . . 1959. 


\ 





Index Digest of State Constitutions. 2d ed., 
Legislative Drafting Research Fund of 
Columbia University. c. 1959. 


League of Kansas Municipalities. Kansas 
government. 1959-60 ed. 


McMichael, Stanley L. and O’Keefe, Paul 
T. Leases—percentage, short and 
long term. 5th ed. P.-H., Inc., c. 1959, 

J 


Maus, Almon H. Missouri practice. vs. 
3,4,5. Probate law and practice. Ver- 
non, 1960. 
“ 


Mayers, Lewis. Shall we amend the Fifth 
Amendment? Harper, c. 1959. 


Mertens, Jacob. Law of federal gift and 
estate taxation. 6 v. Lofit Publica- 
tions, Inc., c. 1959. 


" Munster, Captain Joe H. and Larkin, Cap- 
tain Murl A. Military evidence. 
Bobbs—Merrill, c. 1959. 


~ Newhouse, Wade J., Jr. Constitutional uni- 
formity and equality in state taxation. 
Univ. of Mich. Law School, 1959. 


V Polson, C. J. The essentials of forensic 
medicine. C. C. Thomas. 


Rabel, Ernest. Conflict of laws—a com- 
parative study. v. 4. Univ. of Mich. 
Law School, 1958. 


™ Sternitzky, Julius L. Forgery and fictitious 
checks. C. C. Thomas, c. 1955. 

Tax Institute. Depreciation and taxes— 
symposium conducted Nov. 20-21, 
1958. Tax Institute, Inc., 1959. 


Vold, Lawrence. Handbook of the law of 
sales. 2d ed. (Hornbook series) West, 
1959. 


"Warner, Hoyt Landon. The life of Mr. 
Justice Clarke—a testament to the 
power of liberal dissent in America. 
Western Reserve U. pr., 1959. 

West Indian Reports. Subscription begin- 
ning with v. 1, no. 1. Central Book 
Co., 1959. 

' Wilding, Norman and Laundy, Philip. An 
encyclopedia of parliament. Praeger., 
1958. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time, and will be sent upon request.) 
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JUDICIAL ROBES PRESENTATION AT WICHITA 


By Rosert H. NELson 


Immediate Past President of the Wichita Bar Association 


EDITOR’S NOTE: This interesting information on the history and use of judicial robes 
was given at the presentation ceremony for district judges at Wichita, January 15, 
1960. It was compiled by Mr. Keith Eales of the Wichita, Kansas, Bar. Mr. Nelson 
requests that Mr. Eales be given full credit and recognition for it. We are also 
indebted to Judge Alex Hotchkiss, Lyndon, Kansas, for suggesting that this be 
published in the Journal.—F.C. 


May the Court please, these robes with which we you endow, are designed not 
only to lend dignity to your collective appearance or to disguise certain physical 
attributes, but they are symbolic of the unbroken continuity of judicial prestige 
and power which originated in a period now shrouded in the mists of time, but 
which are still potent, even awe-inspiring. 

These robes are also symbolic of the everlasting bond between learning and 
the law. In that dim past which all men share in common, the most learned 
men were entrusted with the management of the internal affairs of the community; 
inevitably, these same men were also looked to for the answers to man’s eternal 
queries concerning the great mysteries surrounding the purpose of his existence 
and his ultimate destiny. As social organizations became more sophisticated, 
these learned men were designated priests, or otherwise identified as religious. 
In most societies a distinct garb was evolved so that certain persons could be 
easily recognized and distinguished from those in other walks of life. Since, 
ordinarily, the tasks required of the professional religious, did not require great 
physical exertion, the robe became the almost universal garb of members of 
religious orders and others engaged in the contemplative, as opposed to active, 
pursuits. 

With the development of the means of preserving tradition and recording events 
of the past by other than mere word of mouth, the wise men became scholars 
as well as the guardians of the moral life of the community; the robe became 
the customary garb of the literate man, as well as that of the professional religious 
and the administrators of the internal affairs of members of common social groups. 
The Roman state was, perhaps, the first society where literature was raised to 
an art form and had a considerable public participation. The adoption of the 
robe, or toga, became widespread; it marked its wearer as a civilized literate 
man, who by virtue of his station in life was not compelled to depend upon 
physical activity for a livelihood. The collapse of the Roman state carried with 
it the decline of the robe as a garment of general wear; literacy, too, became 
restricted. The men of action, the military, the artisan, and the peasant, were 
compelled to exert great effort merely to survive; little time was available to 
develop the contemplative life. 

The literature of the past and the literacy necessary to employ it were preserved 
largely by the professional religious. The cloister was the repository of the 
literature, and the cleric was its only interpreter. The robe remained the garb 
of the clergy and its various subdivisions. 
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When at the close of the dark ages order began to arise out of chaos, the 
professional religious formed a readily accessible reservoir of administrative talent, 
and it was so employed. They retained their traditional and distinctive garb, 
At the beginning of the modern era, the administration of western society was 
almost wholly entrusted to the professional religious; this included the administra- 
tion of laws and custom, the collection and disbursement of revenue, and the 
internal regulation and control of the several states of western Europe and the 
British Isles. 

Again, literacy began to spread from the cloister to the hearth, and other than 
religious were able to serve in administrative capacities. However, it was not 
until the middle of the 16th century that secular administrators in England were 
finally accepted as the equivalent of the clerical; the Lord Chancellor, from the 
days of the Norman Conquest, had been the literal “Keeper of the King’s Con- 
science;” and the anomalous equity practice kept pace with the courts of law, 
even for a period superimposing its clerkly power upon the secular courts; it was 
not until early in the 17th century that definitive jurisdictional rules were evolved 
which in effect abolished the power of the ecclesiastical courts. This was largely 
due to the efforts of that great champion of the common law, Sir Edward Coke. 

The secular courts, triumphant at last, still clung to the traditional and dis- 
tinctive robe, which they retain today, and which is an immutable link with a 
past sometimes forgotten, but still viable. Your honors will, we know, be reminded 
of the enormous weight of learning and wisdom and the most valuable tenet of 
western political thought; Government by law and not by man, which are sym- 
bolized by these flowing, black garments which you don today. We, the members 
of the bar over which you preside, will also be constantly reminded of the wisdom, 
learning and tradition represented by your judicial office and costume. 

Gentlemen, wear them in good health. 








—_llUl 
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PRESIDENT-ELECT LANG’S MESSAGE TO NEW LAWYERS 


In congratulating the new lawyers upon their recent admission to the Bar 
of Kansas and inviting them to join their fellow lawyers in membership in their 
State Bar Association, Mr. D. B. Lang, President-elect and Acting President, 
wrote in part: 

“Lawyers need an organization to safeguard their interests, to elevate the 
general standards of the legal profession and to promote the general welfare of 
the bar. The Bar Association deserves both your moral and financial support. 
The Bar Association will safeguard the prestige of the lawyers and every lawyer 
should support the Association in order that it may be strong and helpful to 


. all the lawyers. This is the age of organization and the professional groups 


especially need a strong organization in order that their voice may be effective. 

“You will be surprised at how many benefits, tangible and intangible, you will 
derive from membership in your State Association. Each quarter the Kansas 
Bar Journal is sent to the membership, and each month, the Barletter, a news 
letter, is also sent. A Title Standards booklet is furnished each member and 
amendments are sent free-of-charge each year as adopted at the annual meetings. 
The Supreme Court Opinions Digest is sent shortly after each opinion day and 
full opinions are provided at cost. Group insurance is available to members. 
The Kansas Bar Association is fighting against unauthorized practitioners and 
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has furnished material aid in actions against these persons. It also is actively 
building prestige for the lawyers of this state through its Public Relations program 
and is showing more people each day the situations in which the attorney jg 
qualified to serve and should be contracted. Its Professional Ethics Committee, 
and many other committees, are active.” 

It may be of interest to note here that thirty-six of these new lawyers have 
joined the State Association since their recent admission. Their names are listed 
elsewhere in this issue —F.C. 





TENTATIVE ANNUAL MEETING PROGRAMS (1960)* 
Kansas City, Kansas, May 4-7, 1960 
Headquarters: Town House Hotel 


WEDNESDAY, MAY 4, 1960 


City Attorneys’ Meetings (All Day at Town House) Ancient and Honorable Order of S.O.A.B. ( Afternoon) 
Men’s Golf Tournament (Noon and Afternoon) President’s Dinner (Evening at Town House) 
— ~ oa Luncheon and Meeting (Noon and 

ternoon 


THURSDAY, MAY 5, 1960 


Business Meeting of Bar Association of Kansas (Morn- 2. Re eenaty in Setting and Minimum 
ing c! es 
Stag Luncheon for Men (Noon) 3. Economic Survey of the Bar 
Entertainment for Ladies (Noon and Afternoon) Annual Banquet for All Members and Guests (Eve- 
Legal a Economics” (Afternoon )— ning) 
. Law Office Methods, Records, etc. 


FRIDAY, MAY 6, 1960 


Legal Institutes—“Proof” (Morning )— Law School Luncheons (Noon) 
In the Conduct of a trial, Proving Documents, Etc., | Legal Institutes—Continued (Afternoon) 
Values in Condemnation Actions, Etc. Bar Show by Wyandotte County Bar Association 
Ladies Luncheon (Noon) (Evening) 


SATURDAY, MAY 7, 1960 


Business Meetings of Bar Association of Kansas 
( Morning) 


® Of the Bar Association of the State of Kansas. (Full details, together with changes and additions, will 
appear in the official “Program” of the Annual Meeting of the Association and its Associated Organizations 
which is prepared and issued by John W. Shuart, Executive Secretary.) 
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FREDERICK J. Moreau, Dean 


STUDENT EDITORIAL BOARD 


























DonaLp W. MEEKER of Leavenworth Editor-in-Chief 
James T. Graves of Wichita Associate Editor 
Larry M. Baker of Wichita Associate Editor 
WittuaM H. Dye of Wichita Sections Editor 
Terry N. Fiske of Lawrence Note Editor 
Byron E. SPRINGER of Lawrence Note Editor 
CuarEs J. Woop1n of Wichita Note Editor 
Robert E. Epmonps of Lawrence Business Manager 

STANLEY N. Apams of St. Francis Joun H. Horz of Tescott 

Ronacp K. Bapcer of Kansas City James C. Jounson of Topeka 

James L. BercLuND of McPherson THEODORE B. Ice of Newton 

Pure L. BowMan of Hutchinson PoLLy PEPPERCORN of Lawrence 

Bart Brown of Atwood Txomas H. Smirx of Horton 

MicHaEL Grove of Larned Joex A. STERRETT of Topeka 

N. Witu1aM Hines, Jr., of Olathe Mixet L. Strout of Bazaar 


Larry D. WEtcH of St. John 


FACULTY ADVISOR 
James K. Locan 


MARCH ISSUE OF THE KANSAS LAW REVIEW 


The March, 1960, issue of the Kansas Law Review will include the following 
lead articles: “Res Ipsa Loquitur in Medical Cases” by Dean Mason Ladd; 
“Consent in Medical Cases” by Professor William Kelly; “The Judge as Adminis- 
trator” by Judge William C. Kandt; and “Seeing Is Believing” by Mr. John M. 
Kilroy. In addition, there will be several student articles which discuss various 
areas of the law. Address inquiries to: Business Manager, Kansas Law Review, 
Inc., Green Hall, Lawrence, Kansas. 
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COMMENT 





KANSAS ADMINISTRATIVE PROCEDURE 


By Byron E. SPRINGER 





Tue SITUATION 


Due to the complexity of government, it is imperative that many of its functions 
be delegated to agencies that are charged with the responsibility of carrying out 
particular phases of government’s powers. Our changing economy dictates that agencies 
be created as the occasion demands! and inversely that obsolete agencies be abandoned.2 
With such continuous changes prevalent, the individual is entitled to the utmost efficiency 
on the part of government to insure a maximum freedom. This efficiency can be ac- 
complished best through a practicable uniformity of administrative procedures. It is 
the purpose of this discussion to point out the diverse and, in some instances, inadequate 
statutory provisions for procedure of Kansas administrative agencies. 

It is not pretended that all agencies have been considered. Economy of both time 
and space have required omission of a number of agencies, or separate divisions of 
major agencies. Only those agencies which have filed rules or regulations with the 
Revisor of Statutes as provided in Kan. G.S. 1949, 77-406, are included in this analysis. 
The Revisor of Statutes has cataloged these agencies,* grouping them into twenty-nine 
general areas ranging from Accountancy, Audits and Purchases to Weights and Mea- 
sures. Each agency is assigned a number for ready referral. It is the duty of the Revisor 
of Statutes to maintain a file of the regulations of these agencies for public inspection. 
Every regulation filed has the force and effect of law from the time of filing.® 
Quasi-judicial Functions 

The function of an administrative agency may be quasi-legislative or quasi-judicial 
or both. These functions are distinguished upon two grounds. Legislation has a general 
application while judgments have a specific application.? Legislation makes rules for 
the future, while “. . . a judicial inquiry investigates, declares, and enforces liabilities 
as they stand on present or past facts and under laws supposed already to exist.” An 
agency which has a quasi-judicial function will have a different procedure than an 
agency which does not have such a function. A quasi-judicial hearing must be preceded 
by notice and affected parties must be afforded an opportunity to be heard. On the 
other hand, in absence of statutory requirement, it is not necessary to give notice to 
affected parties in a quasi-legislative hearing.!° It is among those agencies which have 
a quasi-judicial function that the divergence in procedures is most evident. 


Notice 


Among those agencies which hold quasi-judicial hearings, the notice required for 
such hearings varies from “reasonabie” notice as in the case of the Grain Inspection 
Department to thirty days notice as in the case of the Board of Accountancy. Some 
statutes require only that there be notice without specifically stating how much notice, 
while others are completely silent on the subject. 





.8-, Kan. Sess. Laws 1959, c. 255 which is a new act establishing the Atomic Energy Advisory Council. 
g., Kan. Sess. Laws 1959, c. 3 which repeals Kan. G.S. iD4e, 2-901, -904 to -906 thereby eliminating 
the Kansas Poultry Industrial Council. 

See the chart at the end of this discussion for a comparison of the procedures of these agencies. 

4 Connick, Firinc oF RuLes aNp REGULATIONS: ANALYSIS OF LAW, SUGGESTIONS FOR IMPLYING WITH 
1947 Kansas Fiuinc Act. 


7San Diego Land & ‘Pown Co. v. Jasper, 189 U.S. 439 0 UN 
8 Mitchell Coal & SoG Co. v. Pennsylvania R.R 

® Prentis v. Atlantic Coast Line Co., 211 Us. pid. 7336 ( 

10 Morgan v. United States, 308 U.S. 468 (1936). 


dir (1913). 
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Record 

To the trial lawyer the most important feature of an administrative hearing is the 
record, i.e., the transcript and the accompanying exhibits.11 This is true because the 
findings and conclusions will be drawn from those documents. Less than half of the 
Kansas agencies considered have statutory provisions for the recording of their hearings. 


Power to Conduct Investigations, Issue Subpoenas, and to Give Oaths and Take Testimony 
Not all agencies having quasi-judicial functions have been given power to conduct 
investigations, to issue subpoenas, or to give oaths and take testimony. 


Counsel 

While any state agency may call upon the Attorney General for legal aid, there are 
four agencies to which are assigned permanently a special Assistant Attorney General.!2 
Some agencies are provided with their own permanent counsel, while others have 
the power to retain counsel as needed. There is a last group of agencies for which 
there are no specific provisions for counsel who must rely solely upon the Attorney 
General for legal aid. 


Period for Appeal 

For those agencies with provisions for court review of their decisions, there is a great 
variance as to time allowed in which to appeal. For a few agencies, there is no specified 
period for appeal. For other agencies, the time varies from five to sixty days. 


Method of Appeal 

The most striking disparity between procedures of the various agencies appears in 
the method of appeal. This disparity appears not only as to venue!® but also as to 
the manner in which the appeal is to be heard.’ Four agencies have a procedure for 
an appeal to an appellate agency before there can be court review.!® In the case of 
the Corporation Commission, there must be an application for a rehearing and action 
taken thereon before the administrative remedy is exhausted. 

These variances in procedure are not limited between different agencies. A single 
agency may have separate procedures to follow in the performance of its different duties.1® 


THE SOLUTION 


Several reasons exist for this variance in procedures. Probably the most evident 
reason is that the various acts have been passed at various times by different legislatures. 
A second reason is that the legislature borrowed a particular act from another jurisdiction. 
A third reason is that the agencies themselves play a big part in the drafting of many 
acts. With so many cooks, it is not surprising that a hodge-podge is the result. But it 
is surprising that no step has been taken to eliminate the confusion and waste of time, 
energy, and effort, not to mention the expense of the present practices. A practicable 
solution has been proposed,” but it remains unadopted 

The adoption of a code for administrative procedure is not a new idea. Other juris- 
dictions have adopted such codes with considerable success.1® Absolute uniformity of 
“Prettyman, How To Try a Dispute Under Adjudication by an Administrative Agency, 45 Va. L. Rev. 179 


(1959 
# Aleoholic Beverage Control Director, Board of Agriculture, Department of Administration, and Highway 


Com: 
3 The aed & t the district court of Shawnee County in the case of the Insurance Commissioner, while in 
the cate of the Registration and Examining Board for Architects the appeal is to the district court of any 


“The _—_— from a decision of the Vehicle Department is tried de novo, while the appeal from the Livestock 
fone Sevees Comm and tried as a civil appeal. 
ic , Senne Control Director, Department of Porpeely Valuation, Director of Revenue, and Securities 


0 sm oa i G.S. 1949, 66-118a to -1180 and Kan. G.S. 1949, 55-606 prescribing procedures to be 
follows har the Corporation amines under the rate regulation ond off production regulation acts 
ive! 

= Sih ny Administrative Procedure Cote ‘or Kansas, 1 Kan. L. Rev. 51 (1952 -- Sen. B.J. 157 er). 

Administrative Procedure Act, 60 Stat 237 (1946), 5 USC. §§ 1001-11 (19 = eg 
Move. STaTe ADMINISTRATIVE PROCEDURE ACT list the following states as jurisdictions ~~ Oy 

aryland, Missouri, Oregon, and Wisconsin. 9C Unitronm Laws ANN. $4 (san upp. 1959). ihe 

1959, we fs administrative procedures act to be adopted is in the State of Washington. ash. Sess. 
c. 
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procedures is not suggested, nor would it be practicable. The administration of goverm- 
ment is far too complex to have absolute uniformity. A code providing for reasonable 
uniformity would be sufficient. Probably the one provision of such a code most 
susceptible to uniformity would be the provision for court review. While there are 
those who still advocate trial de novo and others who would do away with Judicial 
auditing completely, a record review remains the most justly efficient method for 
review. This method of review could be established for all agencies with the result 
that not only would the requirements of departmentalization and due process be 
satisfied, but that also we would reach our goal of efficiency. Other procedures 
susceptible to codification are dealt with adequately elsewhere.1® The point is that 
there is a definite need for an administrative procedure code in Kansas. Should such 
a code be adopted, it would be up to the practicing bar as well as the state officers 
and agencies themselves to insure compliance with its provisions. 


19 Smith, supra note 17. 


CASE NOTE 


ATTORNEY AND CLIENT—ATTORNEYS FROM OTHER STATES— 
FAILURE TO COMPLY WITH SUPREME COURT RULES 


In an action for divorce, the wife’s attorney was admitted to practice law in both 
Kansas and Missouri. He was a resident of Kansas but maintained offices in both states. 
The husband’s counsel filed a motion to strike the petition on the grounds that the wife's 
attorney was an attorney regularly practicing outside the state of Kansas and that he 
did not have associated with him as an attorney of record a member of the Bar of Kansas 
qualified under Kan. G.S. 1949, 7-104. The Wyandotte District Court heard testimony 
and ordered the wife’s attorney to obtain local counsel in compliance with Kan. Sup. 
Cr. R. 41, 54, and Kan. G.S. 1949, 7-104. When the wife’s attorney failed to comply 
with this order, the district court issued an order striking the petition. The Supreme 
Court of Kansas upheld the trial judge in dismissing the petition stating that its rule 
requiring association with local counsel was valid. Taylor v. Taylor, 185 Kan. 324, 
342 P.2d 190 (1959). 

In the United States, the practice of law traditionally has been regulated by the 
courts. In Ex parte Burr, 22 U.S. (9 Wheat.) 529 (1824), Mr. Chief Justice Marshall 
stated that the power to disbar is incidental to all courts. This power to disbar was 
later limited to those courts which have the power to admit attorneys to practice. 
Bradley v. Fisher, 80 U.S. (13 Wall.) 335 (1871). It is generally held to be an inherent 
power of the judiciary to control the practice of law within its own jurisdiction. In re 
Gorsuch, 113 Kan. 380, 214 Pac. 794 (1923). The Kansas Supreme Court has stated 
that all courts having the power to admit attorneys to practice law could disbar them 
as part of their inherent power, it being a necessary incident to the proper administration 
of justice. In re Peyton, 12 Kan. 398 (1874). The court has been emphatic in stating 
that this power is judicial and not legislative. Hanson v. Grattan, 84 Kan. 843, 115 
Pac. 646 (1911). But the court has conceded that the legislature, in the lawful exercise 
of its police power, can prescribe reasonable qualifications for admission or grounds 
for disbarment when in accord with the inherent power of the judiciary. Depew v. 
Wichita Ass'n of Credit Men, 142 Kan. 403, 49 P.2d 1041 (1935). 

The practice of law by foreign attorneys in Kansas is regulated by Kan. G.S. 1949, 
7-104 which provides that an attorney from other states having professional business in 
courts or other branches of government of the state of Kansas shall associate and have 
appear with him an attorney who is a resident of and admitted to the practice of law 
in the courts of record of this state. The associate attorney must also be a resident of 
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the judicial district where the action is filed. Prior to December 15, 1958, the Kansas 
Supreme Court had construed this statute in several instances. In Bradley v. Sudler, 
172 Kan. 367, 239 P.2d 921 (1952), the court held that a district court could not 
receive and consider an action which was filed by a foreign attorney without associating 
with local counsel. The court also noted that the statute was silent on the matter of 
foreign attorneys who had been admitted to practice in Kansas but concluded that the 
remedy was with the legislature and not the court. On second appeal, Bradley v. Sudler, 
174 Kan. 293, 255 P.2d 650 (1953), the question presented was whether a Kansas 
attorney who did not reside in the judicial district where the action was filed would 
qualify as local counsel under these provisions. The court said that he would not. In 
July of 1958, the supreme court decided Dyche v. Crawford, 183 Kan. 441, 327 P.2d 
1047 (1958), where the attorney signing the petition was in the same position as the 
attorney involved in the instant case in that he was a resident of Kansas and admitted 
to practice in both Kansas and Missouri. The court said, after a review of Kan. G.S. 
1949, 7-104 “but it remains clear that the subjects of the section are attorneys at law 
admitted to practice in other states, but not admitted to practice in Kansas.” 183 Kan. 
at 444, 327 P.2d at 1048. The dissent felt the fact that the attorney was a member of 
the Kansas Bar was insufficient to remove him from the purview of Kan. G.S. 1949, 7-104. 

On December 15, 1958, the court adopted a resolution amending Kan. Sup. Cr. R. 
41 and 54. Rule 41 is under the section of rules which relate to Admission to the Bar, 
while Rule 54 is under that section dealing with district courts. The resolution added 
to Rule 41 a provision requiring the licensee to comply with Rule 54 when he has 
been admitted to the bar of another state and regularly practices there. Rule 54 
formerly required an attorney “residing outside” of the state to associate with local 
counsel, but was changed to read an attorney “regularly practicing outside” of the 
state. Prior to the instant case, but subsequent to these amendments, the supreme 
court held that Kan. G.S. 1949, 7-104 had no application to a regularly practicing 
member of the Kansas Bar who brought an action in a judicial district other than 
the one in which he resided although foreign counsel were listed on the petition. Pan 
American Petroleum Corp. v. Cities Service Gas Co., 185 Kan. 315, 341 P.2d 1012 
(1959); Slayman v. Steinhoff, 185 Kan. 88, 340 P.2d 98 (1959). 

One interpretation of these latest changes might be that anyone who is admitted to 
the Kansas Bar after December 15, 1958, and has been admitted to the bar of another 
state or territory and is regularly engaged in the practice of law there would be ineligible 
to practice in Kansas except where he associates with local counsel. There is some 
authority for such a position. In Virgin Islands Bar Ass'n v. Dench, 124 F. Supp. 257 
D.C. V.I. 1953, appeal dismissed, 215 F.2d 810 (3d Cir. 1954), a New York attorney 
moved to the Virgin Islands and applied for admission to practice there. As a con- 
dition of his admittance there, the court required the attorney to state that he would 
divest himself of any interest in his New York partnership and cease to hold himself 
out as an attorney practicing in New York. He was admitted but apparently failed to 
follow the courts direction to divest himself of his New York practice. In a declaratory 
judgment suit brought by the local bar association, the court felt that a lawyer cannot 
practice in two jurisdictions at the same time and indicated that it would remove 
his name from the roll of attorneys if he did not follow their previous directions at the 
earliest opportunity. An appeal was taken, but the United States Court of Appeals 
refused to take jurisdiction since the attorney had not yet been removed from the rolls. 
However, the impression left by the court is that if it had taken jurisdiction it would 
not go along with the district court. But in the instant case the court has applied its 
new rules to an attorney who has been a member of the Kansas Bar for over ten years 
and who also regularly practices in Kansas. There appears to be no other state which 
has attempted to go this far. Some states suspend an attorney's right to practice law 
while he is a nonresident of the state, but these are cases where residence is a requisite 
to the practice of law. See State ex rel. Foster v. Washington State Bar Ass'n, 23 Wash. 
2d 800, 162 P.2d 261 (1945), 160 A.L.R. 1366. While residence is a prerequisite to 
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admission to the Kansas Bar, Kan. Sup. Cr. R. 35, it is not clear whether it is a pre. 
requisite to practice in Kansas. The 1958 change in Kan. Sup. Cr. R. 54 seemin 
eliminated this requirement. Justice Price in his dissent in Dyche v. Crawford, supra, 
suggests that perhaps it never has been a requirement, in that it would be proper for 
an attorney residing in an adjoining state to practice in Kansas so long as he does not 
regularly practice in the state where he resides. 

Recent United States Supreme Court decisions indicate that it is a violation of 
the fourteenth amendment for a state to arbitrarily exclude a person from the practice 
of law or other occupation. Konigsberg v. State Bar of California, 353 U.S. 252 (1957); 
Schware v. Board of Bar Examiners of New Mexico, 353 U.S. 232 (1957). In the 
Schware case the court pointed out that in order to be valid, any qualifications imposed 
must have a rational connection with the applicant’s fitness or capacity to practice law, 
In In re Flynn, 52 Wash. 2d 589, 328 P.2d 150 (1958), the license of a dentist was 
revoked after an administrative hearing on the grounds that he had, in violation of a 
statute, inadvertently employed a dentist who was not licensed in Washington, but 
who was licensed in another state and had worked as a dentist in a sanatorium for 
the state of Washington. The licensing authority felt that this conduct evidenced 
an untrustworthiness on the part of the defendant. The Washington Supreme Court 
relied on the Schware case and reversed the lower court, which had affirmed the order, 
basing its decision on the grounds that there must be some rational connection between 
his acts and the practice of dentistry so as to constitute a valid reason for the revocation. 

If the rationale of the Flynn case were applied to the instant case, it would be difficult 
to show why practicing law in another state would justify a suspension to practice in 
Kansas as a Kansas attorney. The court indicates that the wife’s attorney has voluntarily 
brought himself within the rules by practicing in Missouri. Taylor v. Taylor, supra 
at 328, 342 P.2d at 193. Apparently all that he must do is to give up his Missouri 
practice and he will be considered eligible to practice in Kansas. 

It is submitted that the court erred in applying Kan. Sup. Cr. R. 41, 54, and Kan. 
G.S. 1949, 7-104 to attorneys who are residents of Kansas, who are admitted to the 
Kansas Bar, and who regularly practice in Kansas. It is doubtful that the court should 
give retroactive effect to their rules and attach such a condition to an attorney who is 
already admitted. There appears to be no reasonable connection between the suspension 
and any legitimate objective the court might attain in the exercise of its power to main- 
tain the standards of the profession and protect the citizens of this state. The rule 
promulgated in Dyche v. Crawford, supra, should be reaffirmed. 

Jack SULLIVAN. 





WASHBURN UNIVERSITY SCHOOL OF LAW SECTION 








WASHBURN UNIVERSITY OF TOPEKA 


SCHOOL OF LAW SECTION 














Joun E. Howe, Dean 


STUDENT EDITORIAL BOARD 
Davip WHEELER, Marion Editor-in-Chief 
Jerry WaITEHEAD, Bonner Springs Associate Editor 
MEMBERS 


Bossy ABsott, Jetmore Tuomas NANGLE, Topeka 

ANDREW Focut, Wichita Dona.p S. Smmons, Eudora 

Jerry Mersuon, Oakley Har.an STAMPER, Hutchinson 
RicHARD Mowry, Phillipsburg RosBerRT WAREHEIM, Littletown, Pa. 








FACULTY ADVISORS 
Watter D. Navin RicHarp C, ALLEN 


COMMENT 
INTEGRATED BAR—PROS AND CONS—FEASIBILITY IN KANSAS 


By Howarp A. Spies 


“Each of our profession needs to awaken to his responsibilities and his opportunities, 
to make his place in his profession and to join with those constituting the association 
to render that service which is the due of his constituents and the public generally.”! 
It is with this ideal in mind that the various bar organizations of the fifty states of 
our nation now exist, endeavoring to serve the lawyer and the public he represents. 

A study of the various constitutions of a great many bar associations indicate that 
their objects and purposes can be boiled down to something like this: Bar associations 
exist to provide a social meeting-ground for lawyers and judges, to assist them in the 
practice of their profession, to elevate the educational and ethical standards of the 
profession, to improve the law and the administration of justice, to support good govern- 
ment, and to help preserve the American heritage of freedom.” 

In looking at the various bar associations throughout the United States, there are 
but two basic types of organizations, the voluntary association, and the integrated 


1. W. D. Vance, “There is Progress in the Law and by the Lawyer,” K.B.J.. ioe. spose 61. 


2. Winters, “Integration of the Bar—You Can’t Lose.” J. Am Jud Soc, 39:140 
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association. The voluntary association is found in twenty-four states, including Kansas, 
The integrated bar is in existence in the other twenty-six states.* 

The voluntary association, as its name implies, is that to which an attorney may or 
may not belong, and his choice will have no bearing on his eligibility to practice before 
the various state tribunals. The voluntary association is but a satellite type organization, 
in that it officially represents only the members of the organization, and not the legal 
profession of the state. 

The integrated association is an official organization of all the members of the 
bar of a state or other jurisdiction. The two key words in this definition are “all” and 

“official.” It is not an integrated bar if the organization includes less than all members 
of the bar; in that event it is an organization of only a portion of the bar. However, 
a voluntary association cannot become integrated, merely by signing the last non-member 
to its rolls. Bar integration recognizes the status of the lawyer as an essential part of 
the judicial machine, and sets up by governmental authority an official organization 
of these officers in the courts.5 In the twenty-six states having an integrated bar, 
membership in the association is a prerequisite of eligibility to practice before the 
courts of the state.® 

As the definition above indicates, there must be a type of governmental authority, 
by which a bar association can be integrated. In some states this has been accomplished 
by act of the legislature under the police power; in others it has been by way of a rule 
of the Supreme Court of the state under the court’s inherent power to regulate and 
control the practice of law; and in a third group of states having an integrated association, 
it has been achieved by a combination of both of the above, with the legislature passing 
a short act creating the organization or directing the court to do so, and leaving it to 
the court to fill in the details of the structure and government by rule of the court. 
It is well to note that there has been considerable controversy in the various states, 
as to which of the three above named methods is the proper one to achieve integration.’ 

Mr. Herbert Harley, the founder and first secretary of the American Judicature 
Society, initiated the integrated bar campaign in the United States some forty-six years 
ago, in 1914. Mr. Harley’s purpose was to gain widespread adoption of a number of 
judicial administration reform measures that the American Judicature Society had been 
organized to promote. The Society, being a national organization, had difficulty as 
an “outsider,” in impressing either the voters or legislators, of the various states, of 
the need for judicial reform. The Society, upon turning to the various state bar organiza- 
tions for local support, found them to be ill-organized and unable to assist in effectuating 
the needed legislation.* Following the Canadian system of an integrated bar, a model 
bar act was published by the Society, two years later, and after seven years of pro- 
motion, North Dakota became the first state to have the integrated bar, in 1921. 

In the campaigns for integration of the bar associations of the various states, much 
has been said in favor of, and against, the proposal. Below are listed the pros of 
integration, followed by some of the arguments the opponents of integration use to 
defeat integration. 


PROS OF INTEGRATION 
Conservation iy Membership Manpower Hours.® Voluntary associations are faced with 


Arkansas a limited form of integration for disciplinary purposes i ee Amendment 28 to 
fe 2 FE (1938). Arkansas S. C. refused full integration in 1953. “A Il of the exis 
association showed 489 for full integration and 1,003 against, In re Integration of the Bar, 222 Ark. 
259 SW2d 144. 

4. See table of citations, infra. 
5. In re ay oe ; Bar Associa 275 NW 265, 114 is a x. re Opinion of the ji 
179 Mass. 607; gg Hs. SW2d 1 te me Fete. 107 SW2d a Tenark v. Austin, 101 SW2d 977; 


PCat, 295 Pac 23; Kelly v. State Bar of Oklahoma, 298 Pac 623; 


7. Fe eee the three methods of integration see: In re Integration 
of State B 185 Okla. 505, 95 P 2d 113; Re Integration Fy Nebraska State Bar Association, 
133 Neb. 283, 275 NW 114 5 151; Sheedy Smith and Matuschka, “Legislative Powers Over Officers 
of the Court,” 6 J. of Bi In re TP Alaska, 360 for License to Practice Law, 143 N.C. 
iy Bar—You Can’t Lose,” J Am Jud ‘a 39: 140 F 56’. 
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the problem of having a rather small percentage of their members devoting much of 
their time in attempting to get others to join the organization, in a more or less con- 
tinuous membership campaign. This proves to be both costly and time-consuming. 
The bar association that does not have to carry on such a vigorous and extensive 
campaign is that much better equipped to devote its time and energy to constructive 
work in the furtherance of the real aims and objectives for its existence. 

Larger and More Reliable Source of Income For Association. As pointed out above, 
the integration of the bar precludes the necessity of expending funds for solicitation 
of membership. Integration also affords a reasonably ascertainable budget from year 
to year, which enables the association to embark on projects which are necessarily 
long-range in nature. The dollars and cents aspect of integration can be, and often is, 
overemphasized. As of the date of this note, a study of the existing dues and budget 
of the Bar Association of Kansas, discloses that integration in and of itself would not 
result in an increase in dues.?® It might in fact result in a lowering of the dues. 

Better Means of Supervising Entire Bar. Bacon wrote: “The place of justice is an 
hallowed place; and therefore not only the bench, but the foot pace and precincts, 
and purprise thereof, ought to be preserved without scandal and corruption.” Inte- 
gration is important in that it gives the bar association a means of self government. 
In all our states the ultimate power for professional discipline lies in the highest 
court of that state, but one does not have to look too far back in the Kansas Reports, 
or more embarrassingly to the newspapers of our state, to see that our present dis- 
ciplinary procedure might well be termed inadequate, insecure, and too drawn out, 
all to the detriment of the profession as a whole.!2 One cannot say that integration 
will halt unethical practice, but it might give a more satisfactory means of detection 
of unethical practice in the early stages. The individual member might well hesitate 
to make an accusation, or to investigate a suspicion or rumor, but the integrated bar 
as an officer of the court can investigate such matters, and in the event they are 
well-founded, present the action as an officer of the court. In support of the above 
statements, it is noted that in the first eight years of integration of the California Bar, 
as compared with seventy-seven years before integration, the annual rate of suspension 
or disbarment of attorneys in that state, increased some six thousand per cent.1* 

More Productive Legislative Program. We are living in an age of organization. Trades, 
businesses, and labor are effective, only to the point that they are organized. No longer 
is legislation solely the expression of the best judgment of a legislative body acting for 
the benefit of the state or nation. In many instances proposed legislation becomes 
law as pressure is exercised and the influence of large groups is brought to bear upon 
the legislative body demanding its enactment. The individual today speaks with little 
authority unless he has the backing of some organized group. Our Kansas Bar Associa- 
tion has, and continues to work for better and more operative legislation. They are 
somewhat hampered in that they are not an official statutory organization, nor do 
they represent all the attorneys of the state. The profession has to operate under the 
existing statutory laws. An organization that could iron out the technical difficulties 
in the legislature, rather than in the courts, at the expense of a somewhat dissatisfied client, 
would be an improvement. 

More Effective Organization for Dealing with Unauthorized Practice. Whenever a 
group of lawyers get together to discuss the problems of the profession, attention 
inevitably turns to the encroachment of unschooled laymen and lay agencies on the 


10. Present bar dues in Kansas are on a progressive scale, starting with five dollars for the first year of 

and increasing over the ensuing years to a maximum of twenty-five dollars. The Association, while 

ving the authority to exact a twenty-five dollar fee for members of five years standing, has not done so, 

due to an increasing voluntary membership, and thus the actual maximum fee charged any member is twenty 
dollars, as of the date of this note. 

11. 5S Se Se eS Op eaeeitin nti Gee seme Ge ee ete of Ga Gm 
for membership in the association. There are approximately 400 practicing attorneys, who are not now 
members the aaa 

12. In Re Stice, 184 Kan. 589; where the actual disbarment was commenced in March of 1957 and 
heard by the Supreme Court of Kansas, 2 years and 2 months later, due to the fact that the co jioner 
copsinted by the court was ill. 

3. C, Beardsly, “How the Integrated Bar Serves the Lawyer,” 4 KBJ 140. 
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practice of law. In a state with an integrated bar, the attorney has an organization 
that can speak for the entire legal profession; an organization that is equipped to 
preserve or regain the matters which he is best equipped to handle. The most effective 
remedy for lay encroachments is an old-fashioned remedy; it was given by the Lord 
to Cain as found in Genesis, 4th Chapter, 7th verse: “If thou doest well, shall thou 
not be accepted.” In applying this biblical advice to this specific problem we might 
conclude that if lawyers possess a large measure of public respect, the public will insist 
upon purchasing its legal services from the lawyer. It then but follows, that we should 
endeavor to employ the most effective means in presenting our abilities to the public. 

A United Front to Improve the Prestige of the Profession. It is through consolidation 
of the above pros of integration and the application of each of them, that we come to 
this final pro of integration. Prestige and respect for the profession is what a substantial 
majority of the profession strives for and deserves. As was said in the disbarment of 
a Minnesota attorney: “Lawyers above all others should know and appreciate the 
realities of life. One who is attempting to practice law must do more than receive— 
he must give. He must contribute to the ideals of the profession. If he does not 
appreciate the sense of duty for his own sake, we must impress it upon him for the 
sake of others in the profession and also for the public welfare; because otherwise the 
courts cannot administer complete justice.” Except for Perry Mason, the public knows 
little of substantive law. The public is keenly interested in the administration of justice. 
The organized bar cannot have the respect of the public unless it assumes and maintains 
its rightful leadership. 


CONS OF INTEGRATION 


Of course, it goes without saying, that there are those opposed to integration of the 
bar. If there were not such opponents, and were not their arguments formidable, 
integration in fifty states would be a reality. 

The cons of integration might best be served by turning back the pages of Kansas 
history to the year 1943. In that year the “Proposed Kansas State Bar Act” was presented 
to the legislature. The proposed act passed the Senate, but was defeated in the House, 
by bed of a strong minority report of the Judiciary Committee.15 The report was 
as follows: 


Minority REPORT 


“Mr. Speaker: The undersigned members of your Committee . . . recommend 
that it not be passed for the following reasons, to wit: 
“This bill is being promoted by a portion of the lawyers who are members of 
the present Kansas State Bar Association. They constitute a minority. Some 
effort has been made to disillusion the members of the legislature by indicating 
that the lawyers of the state of Kansas are wholeheartedly in favor of this legis- 
lation. . . . It is obvious that those who do not choose to belong . . . would not 
appreciate being compelled to join . . . with the additional fact that if they don’t 
join up their license will be taken away, and they will not be permitted to practice 
law in the State of Kansas. 
“This type of legislation should not be allowed to slip through the Kansas Legis- 
lature without first receiving serious consideration by each member, for it involves 
rinciples which are contrary to the principles of our form of government. To 
gin with, it is nothing more or less than the delegation of legislative authority 
to a handful of individuals. Under this bill the legislature would give up its control 
over who may or who may not practice law in the State of Kansas, and delegate 
that power to an association. When this is done you may rest assured that the 
public at large is going to suffer. You are the representatives of the public. 
It is your responsibility to make the rules of the game, the requirements for 
licensing of lawyers, doctors, and other groups within the state. In so doing you 
should pass such legislation as will best protect the public. It is doubtful whether 


14. In re Greathause, 248 NW 735. 
15. Senate and House Journal, State of Kansas, 1943, p. 203; Volume 11 KBJ 351. 
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wish you to turn this responsibility over to a particular group of lawyers, 
of if this is done, other groups engine the anes p veel. in the future. 
They will point to the integrated bar as an example, and they may ask that you 
do exactly the same for them as you have done for the legal profession. If the 
Kansas Legislature sets up the practice of delegating its responsibilities, it would 
not be long until it would legislate itself right out of its part in democracy. Kansas 
is hardly the state to adopt and follow such a practice. 
“In this state any person who can meet the educational requirements and pass 
the Kansas state bar requirements has been licensed to practice law. There happens 
to be a Kansas State Bar Association—some of the lawyers choose to belong to 
it and others don’t. 
“Apparently the fact that some lawyers don’t care to belong to the organization 
irritates some members of the association to the extent that they are hell-bent 
on making them come into their club, or they will take away their licenses. In 
effect they are attempting to establish a dictatorship over the bar in the State 
of Kansas. 
“It would be well for each member of the legislature in studying this bill to read 
Chapter 7 of the Revised Statutes of 1935.1® This section sets forth the present law 
covering licensed attorneys in the State of Kansas; then look specifically at section 
7-111 to 7-118, which covers the ground for disbarment in a thorough manner. 
For some reason or other it is a favorite of those who propose integration to raise 
the question of disbarment as an argument in favor of integration. They talk 
about the ineffectiveness of disbarment proceedings under the present statutes. 
Of course they offer no plan which would work any better, or any differently 
in principle, than the one established by the statute just cited, except to set up a 

oup of fascists who could operate on a member of the profession while he 

his back turned, and suddenly the member wakes up to find out he’s been disbarred. 
On the whole the bar of Kansas is made up of high-class men. Respectfully 
submitted: .. .” 

In 1945, a bill authorizing the Supreme Court of the State to have organized the 
entire membership of the legal profession of the state by rule of the court, was again 
killed, this time in the Senate Judiciary Committee by a minority report, after having 
passed the House without a dissenting vote.17 

Burden of Proof. This argument of “Prove that we can improve the bar association 
of our state by integrating,” has been answered with little difficulty by the proponents 
of integration in the past few years by pointing to satisfaction expressed by members of 
the profession in the integrated states.18 However, the Bar Association of Kansas, 
although voluntary, is still one of the more active and progressive associations to be 
found in the United States.1® 

Objection to Centralization. Some strenuously object to integration, fearing that the 
rural group, or the urban group, or the Republicans, or the Democrats, or what have 
you, might gain control of the organization, and then speak for the bar, in an attempt 
to better their own views. The same persons, and others, fear that the organization 
might attempt to answer questions, and support issues of a political nature, rather 
than those solely of the legal nature. 

Regimentation. Some consider the integrated bar as an attempt at coercion and 
regimentation, and thus stand on their “American Rights”—to join only organizations 
that they see fit to join. 

Financial Objection. There are those who object to integration, solely on the grounds 
of paying dues to an organization that they did not join by choice. 





ome aaa General Statutes of Kansas, 1949. 

18. Supreme Court Justices’ Views, 10 KBJ 229. The tices here indicate that they, as well as the 
average attorney, are well satisfied with integration. The Wisconsin Supreme reviewed the two year 
trial period of integration in that state and ordered it to continue. 5 Wisc. 2d 618, 93 NW 2d 601. 

19. The Bar Association of Kansas was the recipient of the American Bar Association Award of Merit 
in 1959, for their work in the successful constitutional amendment, relating to the non-political selection of 
Supreme Court — John Shuart, the executive secretary, and his staff, received the American Society 
for Association tive’s Award for their leadership in the campaign. 
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An interesting and controversial decision of the Texas Court of Criminal Appeals 
can be listed as a “by-product” con of integration. In Martinez v. State of Texas,” the 
defendant was convicted of murder of a nine-month-old baby, upon his confession, 
and other evidence, in the lower court. The Court of Criminal Appeals affirmed 
the Trial Court’s decision, holding there was no doubt as to his guilt or as to the 
adequacy of his trial, yet, on motion for rehearing, the same court reversed and remanded, 
holding that the attorney appointed by the Trial Court to represent the defendant 
theretofore had his name removed from the bar rolls for failure to pay his dues.?4 Hence, 
the attorney was not authorized to practice law under the statutes and the rules of the 
Supreme Court, and consequently the defendant was deprived of his right to have the 
Trial Court appoint a qualified practicing attorney to represent him. This was the 
sole ground for reversal. 


SUMMARY 


The Bar Association of the State of Kansas has a membership of approximately 1,900 
attorneys. There are approximately 2,300 attorneys now practicing in the state of 
Kansas. This means about eighty-three per cent of those eligible for membership 
comprise the organization.?? 

It is significant to note that not one state of the twenty-seven that have integrated, 
returned to the voluntary association. Much has been written to answer the opponents 
of integration, in an attempt to minimize the cons as heretofore set out.2% 

In Georgia, an unintegrated state, a bar association committee is currently studying 
the question. Recent campaigns in Rhode Island, Massachusetts, New Jersey, and 
Tennessee have not been successful as yet, and a strong resistance to integration was 
evident in the latter two states.4 

The issue of integration is not dead in Kansas; it will be discussed and cussed, in 
the times to come, but the ultimate decision rests in the hands of the members of the bar. 


TABLE OF STATE BAR DATA AND CITATIONS 











State re + Citations 

Alabama 1923 Statute Code, 1940, Title 46, Secs. 21-62 

Alaska 1955 _— Statute Alaskan Integrated Bar Act, 1955 Session Laws, 57 
Supl 35-2-77 

Arizona 1933 Statute Ann. Code, 1939, Secs. 32-301 to 32-353 

California 1927 Statute Deering’s Code, 1944, Secs. 6000-6154 (Business 
and Professions Code) 

Florida 1949 Court rule Supreme court opinion, June 7, 1949 

Idaho 1923 Statute Ann. Code, 1947, Vol. 2, Title 3, Chaps. 1 to 4, 
Secs. 3-101 to 3-420 

Kentucky 1934 Statute and Rev. Statutes, 1948, Title IV, Chap. 30, Secs. 


court rule 30.010 to 30.990 (Sec. 30170—Ct. rules to 
= State Bar); Carroll’s Ky. Codes, Russell’s 
evision, 1948, Chap. XII o ‘Appendix, Rules 


3.010 to 3.600 
Louisiana 1940 Statute and Ann. Statutes, 1947 (Pocket Supplement), Title 6, * 
court rule Chap. 2, Secs. 449.48 to 449.53; 195 La. xiv to 
xlvii (1940) 
Michigan 1935 Statute and Compiled Statutes, 1948, » aw, 691, Judicature 


court rule Act (Supplemental Cha p.) Sections 691.51- 
691.52; 273 Mich. xxxv to xlv (1935) 
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21. As per ~~. Bar Act of Texas, Article 320a-1, eg | 3, Vernons Ann. Civ. Stat.; Article IV, 
Section 5, of the R y= ted by the Supreme Court of Texas. 

22. As per f the Bar Association of Bag State of Kansas, Topeka, Kansas. 


23. Footnote 2, supra; en ieee tion of the Bar, Ga. B.J. 21:527 My 59. 
24. From informa complied ty the National Sercacth lectieate 
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Mississippi 


Missouri 
Nebraska 


Nevada 


New Mexico 
North Carolina 
North Dakota 


Oklahoma 
Oregon 
Puerto Rico 
South Dakota 
Texas 

Utah 

Virginia 
Washington 
West Virginia 


Wisconsin 


Wyoming 


1930 


1944 
1937 


1929 


1933 
1921 


1939 
1935 


1932 
1931 


1931 
1938 


1933 


1945 


1956 


1939 


Statute 


Court rule 


Court 
decision 
Statute 


Statute 
Statute 
Statute 
Court 
decision 
Statute 


Statute 
Statute 


Statute and 
court rule 


Statute 

Statute and 
court rule 

Statute 


Statute and 
court rule 
Court rule 


Statute and 
court rule 


Ann. Code, 1942, Title 32, Chap. 2, Div. 2, Secs. 
8685 to 8724 
352 Missouri xxxi to xxxvi (1944) 

In re Integration of Nebraska State Bar, 133 Neb. 
283, 275 N. W. 265, 114 A.L.R. 151 (1937) 
Compiled Laws, 1929, Secs. 540-590, Amended: 

Compiled Laws Supplement, 1942, State Bar 
Act, Secs. 540 to 588 
Ann. Statutes, 1941, Chap. 18, Secs. 18-101 to 
18-127 


Statutes 1943, Chap. 84, Art. 4, Secs. 84-15 to 
84-37 


Rev. Code, 1943, Title 27, Chap. 27-12, Secs. 
27-1201 to 27-1207 (Refers to Statutes of 1921 
as source ) 

In re Integration of State Bar of Oklahoma, 185 
Okla. 505, 95 S.W. (2d) 113 (1939) 

Ann. Compiled Laws, 1939, Title 47, Chap. 2, Secs. 
47-201 to 47-226 

Laws 1932, Act No. 43, p. 522 

Code, 1939, Title 32, Chap. 32.11, Secs. 32.1113 
to 32.1124 ( Refers to Statutes of 1931 as Source) 

Vernon’s Civil Statutes Ann. 1947, Title 14, Art. 
= 1 to 7 (Court rule, Feb. 22, 1940, 
booklet ) 


Ann. Code, 1943, Title 6, Secs. 6-0-1 to 6-0-25 

Ann. Code, 1942, Title 28, Chap. 133, Secs. 3430a 
to 3430c; 171 Va. xvii to lvii (1938) 

Remington’s Rev. Statutes 1940 (Ann. Pocket Part 
= ba 2), Title 1, Chap. 10-a, Secs. 138-1 to 


1947 Supp. to West Va. Code of 1943, Ann., Chap. 
51, Sec. 5183 (1); 128 West Va. liii to lxiii 
(1947) 

In re Integrated Bar, 273 Wisc. 281, 77 N.W.2d 
aa Stat. 1953, Sec. 256.31; 79 N.W.2d 

Cunaiee Statutes Ann. 1945, Chap. 2, Arts. 4 and 
5, Secs. 2-401 to 2-511 (Court rule not published ) 





25. See footnote 18, supra. 
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Stan Barnhill is with Weary, Weary, and 
Sangster at Junction City. This is a rather 
belated announcement, but nevertheless 
the situation—as of over a year ago. 

Marvin Larson is at Michigan Univer- 
sity, working on his doctorate. This is also 
a belated announcement. Somehow my 
memo got in the wrong file, and just now 
comes to light. 

Beck, Mellinger, and Atherton have 
changed the firm name. Clarence with- 
drew in order to have more time on his 
own. The firm is now styled Mellinger 
and Atherton, at the same address in Em- 
poria. Clarence remains at the same ad- 
dress, too. 

Pielsticker and Sherwood have an- 
nounced a partnership. I think Bill and Ed 
have been together since Bill left the 
Collins firm—this all in Wichita. 

Dan Dwyer was appointed by the gov- 
ermnor to take John Stice’s place on the 
common pleas court at Wichita. I think 
Dan has indicated that he does not want 
to run for reelection. 

Maurice O’Keefe of Atchison fell on the 
ice, fractured several ribs, and had to be 
hospitalized for treatment. He is out now, 
and back at the office. 

Herb Stubbs, the original pioneer in the 
Hugoton gas field as far as law is con- 
cerned, died at Ulysses on January 11. 
Herb had been ailing for several years. 


The end, while not wholly unexpected, 
nevertheless is always a shock. 

Dick Scovel of Independence, “one of 
the Scovel boys,” went back with the justice 
department at Washington. I think some- 
time before the holidays. Good luck, Dick. 

Doyle White of Arkansas City went to 
Albuquerque to be operated for a stomach 
condition. As this is written he is stil] there. 
Seems Doyle had a personal regard for a 
surgeon who at one time lived in Kansas 
and is now in New Mexico. He expected 
to be gone about three weeks. In the mean- 
time, Lyle Loomis was appointed pro tem 
of the district court. 

Charlie Rondelli of Pittsburg has left 
Sylvan Bruner’s office to cast his lot with 
the Arizona Bar. He is presently in Phoe- 
nix. A lot of Kansas boys have gone to 
the warmer clime. 

Ray Letton and his wife were coming 
home from a football game at Lawrence 
one Saturday nite, when an oncoming car 
ran him off the road onto a soft shoulder, 
the car turned over twice, and landed top 
side down. Mrs. Letton was not hurt, but 
Ray had a collarbone shattered to such an 
extent that it does not heal properly. He 
may have to go back and have it pinned 
up. He is out and at the office every day 
as of now. 

I saw Pearly Nulton in Pittsburg for a 
minute or two while I was there. He says 
he keeps busy—he retired some two years 
ago—with a little practice. 

Some little change has taken place in 
Labette County. Dan Aul went from 
Oswego to Independence, and _ finally 
ended up in Sabetha. I think Mrs. Aul’s 
home was in Sabetha. Rex Lawhorn is the 
present county attorney at Parsons, with 
Dave Brace assistant county attorney in 
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Oswego. Another newcomer, Bill Cook, 
is county and probate judge. Bill, inci- 
dentally, is admitted to practice. 

Leo Armstrong of Columbus took a 
month off over the holidays to visit a 
daughter in California, and expected to be 
home about January 15. If he heard the 
weather forecast, he might have stayed 
longer. 

This Cowley county group does things 
in a very formal way. They have a local 
bar that functions well on all matters. Most 
all matters!) Anyhow, Ted Templar, Kay 
Roberts, and Tom Pringle are president, 
vice-president, and secretary, in the order 
named. Ted puts out a newsletter every 
two weeks, called “Ted’s Tips.” Put me on 
the list, Ted. I might learn a few things 
about editorial writing. 

Bill and Virginia Cunningham went to 
Japan last fall, and came home hepped on 
Japanese “rock gardens.” Having to see 
Bill on another matter, I went to the house, 
where Bill was supervising construction. 
The only difference I could see between a 
Japanese rock garden and any other was 
that the rocks were bigger. Bill had a forty- 
ton crane moving rocks as big as buildings 
into his back yard. Bill made a rather 
elaborate explanation, but all I got was 
that he would have had it finished some 
time ago, but Arkansas City didn’t have a 
crane big enough to lift the rocks over the 
back fence. I must give it another look 
when it is finished. Everybody else was 
in Topeka the day I spent in Arkansas City. 

Someone said Paul Wunsch was a candi- 
date for the governorship race, some said he 
wasn’t, so I don’t know, but at the Rankin 
dinner in Wichita January 15 Paul had on 
one side of him a fellow who had had it, 
on the other side a fellow who had tried, 
and like some who have failed, he was still 
interested in talking about the matter. I 
assume Paul weighed the possibilities from 
both sides while the dinner for Rankin pro- 
gressed. Someday we may know what they 
told him. 

Charlie Cotton of Wichita lost his mother 
early in January, and as this is written he 
is still in Emporia where the funeral was 
held. Sorry, Charlie. 

Wellington has had several changes. 
John Potucek has a new ground floor office. 
The building he was in is being torn down. 
Russell and Jim Taggart have a new office 
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also on the ground floor. They are in the 
same building, across the hall from each 
other. Bob Cobean has a new ground floor 
arrangement that is very well done. I 
missed Bert Church. I understand he was 
getting ready for sixty days in Arizona. 

Vernon Coss has come up from Medicine 
Lodge to take over as general attorney for 
the Small Business Administration in Wich- 
ita. I saw him for a few minutes. 

Dan Dwyer, Bob Tudor, and John Lan- 
celot are officing together in the Insurance 
Building in Wichita—as of about Decem- 
ber 1. 

Dale Stinson, Jerry Michaud, and Russ 
Cranmer are officing together in the Bea- 
con Building in Wichita, as of January 1. 

Jack Stites, formerly of Emporia and re- 
cently of Cities Service Gas, Oklahoma 
City, is now ensconced in the Arn, Mullins, 
Unruh, Timmerman, and Kuhn firm in 
Wichita. 

Both Claude Depew’s son and Larry 
Weigand’s son took the Bar in February, 
preparatory to entering the old office un- 
der the new firm. It has been changed. 
It is now Weigand, Curfman, Brainerd, 
Harris, and Kaufman, at the same address 
—First National Bank, Wichita. 

Dean Matthew has left Wichita to open 
an office on his own in Sedan, as of Janu- 
ary 1. I haven’t seen him since he went 
down. I assume he is there. 

Clayton Kline of Topeka passed away 
January 19 at the home in Topeka. A coro- 
nary was the cause. Clayt worked hard 
for forty years. I never saw him when he 
wasn’t busy. I am sorry to lose a friend. 

Buzz Thompson of Kansas City fell on 
the ice and broke the shoulder bones to 
the extent that he was hospitalized for a 
couple of weeks. I think he is out now, 
and going again. 

John Cunningham of Seneca died some- 
time about Christmas. I haven’t been to 
Seneca. The notice came through from the 
company on subscription cancellations for 
service. John had been ailing for years. 

Estil Bruce of Holton married about 
October 1—a little country school teacher 
whom he had known for some time finally 
told him it’s now or never. Congratulations, 
Estil—I hope your sons will all be lawyers. 

Gene Redmond and Wendell Ulland 
have formed a new firm in Hiawatha. They 
are officing in the location occupied “some- 
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times” by Lew Helvern, who at the moment 
is vacationing. 

Roy Nelson and wife just got back from 
a trip to Hawaii. Roy brought back a 
dancing doll and a coat of tan to show 
the folks in Hiawatha. The doll is real. 

Bob Reeder of Troy has a new office 
building on the ground floor, with a newly- 
built vault to keep his abstract plant in in 
case of fire—a nice looking spread. Bob 
does things in a big way. 

Eleanore Blue is the new librarian at 
Washburn, coming over from St. Louis. 
She took law at St. Louis university. I 
think she is admitted in Missouri. Any- 
how, she likes Topeka and the school. Mrs. 
Johnson moved over with Ski Jackson, as 
secretary to the Kansas supreme court jus- 
tice, about September 1. 

I met Les Goodell in Kansas City at the 
Gateway Sporting Store. Les was buying 
a gun. I got interested in the new gun, and 
parked overtime. When I got to the car, 
a $5 ticket was thereon. Moral—don’t 
get so interested in the other fellow that 
you pay money for it. Anyhow, Les got 
the . 

Dick Hite, formerly with the U.S.F.G., 
has, as of now, connected with Kahrs and 
Nelson, with offices in the Union Center 
Building, at Wichita. 

Harlan Altman of Wellington has a 
newly-redone office on the ground floor of 
the building he has officed in. I think may- 
be one of the more elaborate offices in 
Kansas. Harlan showed me through with 
a great deal of pride. 

Frank, Cunningham, and Kelly was the 
newest firm in Wichita as of December 15. 
Pat Kelly moved over from Kahrs and 
Nelson to join up with Johnnie Frank and 
Tom Cunningham, requiring larger quar- 
ters—hence the move to the ninth floor, 
same building. 

Charlie Hamm has taken over as general 
counsel for the state department of social 
welfare, succeeding Hart Workman who 
was there for sometime. 

Mark Adams, Jr., of Wichita, Ted Metz 
of Lincoln, George Allred of Emporia, and 
Jim McKay of El Dorado I saw in Topeka 
December 10. All, I think, were in the 
supreme court. 

The annual meeting of the Wichita Bar 
was held December 8 at the Lassen Hotel. 
About 215 were in attendance. Howard 
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Kline was elected president of the W.B.A. 
The class of oldsters amounts to 13, and 
were all present as guests of the Bar and 
were given life memberships in the as- 
sociation. 

Wichita has the distinction of having 
two firms with identical names—Malone 
and Malone: Harold Malone and son Hal, 
in the Bitting Building, and our old and 
worthy friend, Pat Malone, recently of 
Hays, who has come back to Wichita to 
go with his son, E. L. Malone. Both are 
father and son combinations, the latter 
Malone and Malone at 3159 South Seneca. 
Welcome back, Pat. 

Murray Barnes, formerly of Alma and 
for a good many years with the attomey 
general in Topeka, died in Topeka De- 
cember 3. 

Bob Ellsworth of Lawrence announced 
for Congress from the second district after 
the meeting at the Town House in Kansas 
City. My notion would be that Bob will 
put on a campaign 

Dick Young of Beloit has accepted a job 
in the probate court of Jefferson county, 
Colorado (Golden City), as of about 
March 1. He has applied for membership 
in the Colorado Bar. 

Eddie Powers of “Jazz Fame,” and as of 
the moment one of Quindaro’s more prom- 
inent citizens, will shortly announce for 
Congress. Eddie will find some way to 
attract an audience, and keep them enter- 
tained as well. Eddie does pretty well at 
anything he tackles. 

Bob Anderson of Overland Park was 
appointed police judge of Mission town- 
ship about January 25. This is a nite court 
deal, usually Saturday about 7:30 p.m. 
Anyhow, this was my experience when they 
picked me up for doing 52 in a 45 mile 
zone. Sorry, Bob, you didn’t get there 
sooner. I would have hired Lyndus and 
appeared. 

The Johnson county bar is holding an 
institute the night of February 26. M. C. 
Slough and Charlie Scott are the speakers. 
I don’t know whether the subjects have 
been announced. I'll write more about this 
after I go. 

Lloyd Bronston is sharing an office with 
Anderson and Anderson at 414 Brother- 
hood Building in Kansas City as of about 
January 1. Lloyd’s need for law books will 
be limited from now on. 
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Ed Chapman, after a year or so in Kan- 
sas City with one of the larger firms, de- 
cided to cast his lot with the home folks. 
He has gone back to Leavenworth, his 
former home, and has gone in with Tommie 
Davis, who, in the new office, has lots of 
room. Incidentally, Tommie picked up the 
phone one day about noon, long distance. 
The voice on the other end said, “This is 
Earl Warren of the U.S. Supreme Court.” 
Seems under the new habeas corpus law 
the government pays the expense of the 
trial, and the printing of the record as well. 
Anyhow, the defendant is in the jailhouse 
at Leavenworth now. They go back at the 
same time—the defendant for an appear- 
ance, and Tommie to argue the case. 

Tim Bannon of Leavenworth wants me 
to extend his regrets to the Johnson county 
bar for his absence from the institute. 
February is Tim’s vacation time. He goes 
to Phoenix for a couple of weeks each year. 
Wish I had time to go too. 

Ball, Lowry, Stillings and Caplinger 
have moved to a larger suite in the same 
building in Atchison. 

Bruce Works has taken over the duties 
heretofore handled by Lou Eisenbarth at 
the office of city attorney in Topeka. The 
clip said Lou had a good many income tax 
clients needing help. 

In a previous issue, I had Roy Spring 
and Gene McKinney mixed up. Roy is 
with Crane, Martin, Claussen and Ash- 
worth, and Gene is with Lillard, Eidson, 
Lewis and Porter, all of Topeka. Sorry 
to have blundered. 

Dick Rumsey joined the Brick, Beaty, 
Bonwell firm of Wichita recently—I think 
just in time to get in on the move. 

The Wichita bar association, as of Jan- 
uary 1, had a registration of 400 members. 
Moreover, there are several honorary mem- 
bers, and a good many who do not belong 
to the association. Six years ago the mem- 
bership was 300—an increase of 25 per 
cent in six years. Howard Kline, Gene 
Jones, and Bill Farmer are president, vice- 
president, and secretary-treasurer, as listed. 

J. Lee Rankin, solicitor general, talked 
to over 550 people one day at a luncheon 
of the association at the Broadview Hotel. 
The crowd overflowed into the hallway. 
Bob Nelson and Les Arvin handled the 
affair with a great deal of pomp and for- 
mality—one the pomp, the other the 
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formality—depends on the point of view 
as to which did what. Anyhow, it was 
good. 
I see where Les Arvin, Al Blase, Doc 
Brown, and Rod Busey are playing leads 
in a “drama” called “Inherit the Wind”— 
so says the clip. I never knew lawyers had 
to inherit the wind—I thought it was tra- 
ditional. It must be good. Costs two bucks 
to see them. 

Cliff Malone and Mark Adams, Jr., were 
taken into the firm as of January 1. This 
is a move up for a couple of good boys. 

Herb Dodd and Wendell Godwin moved 
from the old address on Hydraulic to 921 
North Main in Wichita, as of January 1. 

The Honorable Tom Clark will talk to 
the W.B.A. on February 12 at a luncheon 
meeting in the Allis Hotel. They expect 
an overflow crowd for this meeting. 

A good many legal secretaries read this 
column. For a good laugh, I recommend 
to the “gals” that they read the article by 
a Miss Harris, published in the last issue 
of “Case and Comment.” This little gem 
is published by my company. 

Jerry Houghland is with Jim Bradley of 
Olathe, as of the past year. I just found 
out about it recently. 

Ed Johnson is with the Ascough, Bausch, 
Johnson and O’Brien firm in Topeka. Ed 
resigned from the office of district attorney 
to join the firm in the general practice of 
law. 

A. J. Stanley, Sr., has been confined at 
a Salina hospital for surgery. I understand 
he is back home at Lincoln, and up and 
out again. This is good news, and I am 
glad to report it. 

The county attorneys’ meeting the day 
before Kansas Day, held at Topeka, had 
about 60 members in attendance. The pro- 
gram was much the same as those that 
preceded it. John Plummer went in as 
president. The vice-president has slipped 
me (my apologies), and Marian Burns 
went back as secretary-treasurer. A good 
many of the younger men made new ac- 
quaintances, and the older ones renewed 
many. I want to thank the members of the 
association for a good lunch. 

Jack Hunt, formerly of Topeka, recently 
of Denver, was found dead one morning 
about February 10. He was the last blood 
relative of John Hunt of the original 
Wheeler, Brewster, Hunt firm of Topeka. 
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One of the larger firms in Topeka wants 
a man qualified in tax matters, either as 
an associate or on a salary basis. For infor- 
mation on this, either call or write me. 
The address is at the head of this column. 

Bob Cowger of Topeka accidentally lost 
his life the middle of February. The report 
was that he had recently purchased a new 
revolver and was showing some of his fam- 
ily how it worked when the accident oc- 
curred. 

Jim Bouska of Olathe and Mission has 
just been presented with twins. I don't 
know whether a short cut is good or bad— 
Jim thinks the idea a good one. 

Jerry Koehler, Brotherhood Building, 
Kansas City, Kansas, would like to buy 
Volume 25 of Kansas Reports if someone 
has an extra one, and George Allen of Law- 
rence needs some early Kansas Bar Jour- 
= Anyone having some to sell, write 


Harold Riggs of Olathe is opening his 
own office in the New Hedrick Building as 
of February 1. 

Doug Myers of Dodge City has a new 
comer suite in the Bank Building. The 
office is modern in design, and well done. 
Doug says he likes it. 

I saw Harold Chase at Salina the day he 
announced for lieutenant governor. Har- 
old says someone will be elected, why not 
him—and who knows, could well be. 

John Royce came down to the office one 
morning to find he had been appointed 
campaign manager for Bill Ferguson in the 
Sixth District. Seems John did not know 
Bill was even a candidate until he was 
appointed as campaign manager. John will 
do a good job of it. 

Dale Spiegel is also getting under way 
with his campaign for the same office. 

Al Grauerholz of Coffeyville is also a 
contender for lieutenant governor. Al has 
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a very prominent young lawyer in a bad 
situation—an allegiance to both Harold 
and Al. May be hard to determine. One 
allegiance is due to business reasons; the 
other is purely social. 

Gene Smith las opened an office at 
Liberal. He started out about October 1, 
leaving a job in Washington, D.C. to cast 
his lot on his own in western Kansas. So 
far, he is doing pretty well. 

Art McKinley is going to Hugoton with 
Kramer and Nordling. The Bar board 
gave him the green light to practice this 
month, February, 1960. 

Wendell Doggett is the latest addition 
to the Liberal Bar. He is general counsel 
for the Anadarko Production Company, a 
subsidiary of Panhandle Eastern. I know 
the Kansas Bar will welcome a Texan, as 
well as a good lawyer. 

Doug Myers has moved over to the First 
National Bank Building, with an office on 
the fifth floor. He gets a good view of 
Boot Hill and the city in general. If the 
client doesn’t want to talk about a lawsuit, 
Doug can regale him with a view of the 
city. 

Wildgen, Smith and Burnett is the new- 
est firm and the most recent change in 
Larned as of now. Jim Boyd and Mrs. 
Boyd are going to Mexico next week for 
a couple weeks’ trip. The first trip for both. 

Don Shultz and Jim Myers have a firm 
going in Dodge City. The style is Shultz 
and Myers, with a new ground floor office 
on Wyatt Earp Boulevard. The town takes 
on the look of the old west, particularly 
when Don Shultz adorns his head with the 
western style sombrero. 

Dodge City doesn’t change much, ex- 
cept Everett Minner, who has been fighting 
the flu and the results of a cure he pre- 
scribed for himself. 
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